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PREFACE. 

THE coming into force of " The Admiralty Act, 1891," 
(Canada), oonfemog jnriBdictioo tbroagboat Canada 
and its waters, tidal and Tton-tidal, and of the Q^eneral Balea 
for regnlating the practice thereander, published in the 
Canada Oazette Jnue 10th, 1698, marking a new era in 
the administratioQ of maritime law and the exercise 
of Admiralty jarisdiction in the Dominion, — euggested 
the collecting together with those roles, of snob statntes. 
Imperial and Canadian, as are material, and also the 
leading decisions of the Honse of Lorda, the Privy Council, 
the High Court of Admiralty, the Admiralty DiriBion of 
the High Court of JTuatice, England, and of the Supreme 
and Exchequer Courts of Canada, relating to the juris- 
diction and practice in question. A further justification 
would, it was thought, be found for such a publication at 
the present time in the circumstance that the current of 
judicial decision baa recently been changed by the judg- 
ments of coortB of last resort as to maritime liens in certain 
casea, such as towage, neoeaaariea, and abip-maater's dia- 
buraements and, as to the last named, the subsequent legis- 
lation thereon; and also in the coming into force this year of 
the recent arrangement for reciprocal wrecking and salvage 
privileges in the waters of the United States and Canada, 
the legislation and proclamations regarding which are set 
forth in Fart III. 

With a view to condensation, the references have, with 
few exceptions, been confined to cases in the Admiralty or 
Vice* Admiralty or Maritime Courts, and decisions on 
appeal therefrom, omitting deciaiona of the courts of com- 
mon law upon questions relating to shipping, not hitherto 
held to be within the jurisdiction of Admiralty Courts. 

The high authority of decisions of the learned judges 
who have presided in the Quebec, Nova Scotia, and other 
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Vice-Admiralty ConrtB, and Goarts of Vice- Admiralty jana- 
dictioD in the several provincea, bas led to the citing of 
many of thoae deciaions apon important qneationa. Those 
conrts, however, as oonrts of eqaa) rank vere not, except- 
ing by what is deBcribed aa " the comity among jndges " : 
Th£ Vera Cruz, 9 P. D. 96, at p. 98, bonod to abide by Uie 
decisioDB of eacb other; and therefore decisions of the 
Exchequer Court itself, or of the Supreme Court, or of the 
Appellate Courts in England, have been eeleoted Decessarily 
to the exclusion, in many instances, of thoae of the inferior 
courts involving the same questions. 

Id all cases in which the provisions of Imperial 
Btatutes are introduced or re-enacted in a colony, it becomes 
neceseaty to introduce aldng with them the decisions of 
superior courts, by which constructions have been plaeed 
upon them, and also worka of authority illustrating such 
statutes. In the present work the aothoc has fonnd it 
neceasary constantly to refer to the pra.ceioe of the Admir- 
alty Division of the High Court of Justice in England, and 
he deaiies to acknowledge the great assistance he hu 
received from several works of acknowledged authority, 
and to some of which he has made frequent reference 
in the volume, especially to Williams & Bruce's Admiralty 
Practice, an4 Boecoe'a Admiralty Practice; and also to other 
works of recognized authority upon the same subject. 

The author trusts that the work, though las from 
perfect, may be found a useful compendium of the law 
and practice opon the several matters treated of in its 
pages, and as ancb be respectfully offers it to the legal 
profession of the Dominion of Canada. 

Toronto, October, 1898. A. Howell. 
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INTRODUCTORY CHAPTER. 

TIOE-ADHIHALTT CODBTS IN AHBEtlOA. 

It oaDDot be wi of any of the Vice-Ai^oiiraU; Courts 
of BrUisb Nqrjtb Aib«rica, or of the Domluioo of Canada, 
as is said of tbe High Court of Admiralty or the Admiralty 
Coort jurisdiction in England, — that tbe "early records 
relating to its origin are doubtful and obscure, and that it 
seemed to have t>een established at a very remote period ": 
WilliamB & Bmce^s Admiralty Practice, 2nd Ed. 

British Admiralty jurisdiction and Admiralty Courts, 
including Prize and lustaoce Courts, may be said to have 
been introduced with British rule on the North American 
ocmtiBMit. The doTsmors appointed by the Crown were 
«x-Cf^<no VicB'-AdmSvalB, and judges of those courts : see 
Form of Oommis^oii, doied in 1744, Stoart's Viee-Ad. Bep., 
Lomr Canada, Yd. I, p. VTQ ; ocd Pritefaard's Dig. 8rd 
Ed. 687, n. 

im 1678 tbe King gvaoied a eommlssion to Governor 
Andres, «f New York, aatboriEing and empowering him to 
Vffoimt * judge, registrar, and marshal of the Admiralty, 
s«tmtii8taodiQg 416 otanse in his commission ef Vice- 
A>4mi«U mhk3i reewred to His Majesty «neh nomination : 
«ee Broikdtiea4 b O'CallagbaB's Mew 7ork<;(^niaI M. B. 8. 
Vol. III. p. 968. 

Th« Dnteh Hhip fortune -was condemned as prize in 
1674 1>y the Governor of New Ywrk in bis office of Vice- 
Admiralty }udg«, and the Judgmeni was affirmed by the 
AAmirflHy Conrt in England : aee Eart Bellomont's letter 
■to the liords of Trade, Jane, B99. Ibid, Vol. IV. pp. S-23, 
MS ; and Winaor's Hist Am., Vol. V, p. 96. 

The instroctionB for the Earl of Bellomont, accompany* 
Ing HIa Majesty's commission constituting liim Citptaiu- 
General and Governor in Chief of His Majesty's province 
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of New York, contain a recital that His Majeaty had girea 
orders for the commisaionatinK of fit persons to be Vice- 
Admirals and officers of His Majest^B Customs in His 
several plantations npon the continent of America, and 
particnlarly within His dominions of New England and 
New York, and requiring his excellency to give all due 
countenance and encouragement onto said officers in the 
execution of their respective offices and trusts in all places 
under bis government : Ibid. Vol. IV. p. 292. 

The Admiralty Coart of the colony of Massachusetts 
Bay is referred to in 1720 in Mr. West's opinion upon the 
complaints of admiralty courts of the plantations against 
tlie frequent encroachments which they affirmed the pro- 
vincial judges made upon the admiralty jurisdiction : 
Chalmer's Opinions of Eminent Lawyers, pp. 616, 516 ; 
see also Quinoy's Mass. Bep., pp. 74, 541. 

Dr. Groke, the learned judge of the Vice-Admiralty 
Court of Nova Scotia, says in Nov., 1813 : " I had inspected 
all the records of the Court, from the first establishment 
thereof in 1749": The Hiram,, Stewart's Nova Scotia 
Rep. 92. 

The same learned judge observes as to the office of 
Vice- Admiral that : — " Upon the establishment of colonial 
governments, it was thought proper to invest the governors 
with the same civil and maritime powers," {i.e., as were 
conferred upon former Vice-Admirals in England) — and 
therefore it became usoal for the Lord High Admiral, or 
the Lords commiBsioners, to grant a commission of Vice- 
Admiralty to them. The office thns conferred upon the 
governors was precisely the same with that of the Vice- 
Admirals of England, and was confined to the civil and 
maritime jurisdiction. . . . This is evident from the 
commission now produced. It gives the Vice-Admiral 
cognizance in all civil and maritime causes, offences and 
crimes ; to enquire into the usages of the sea, wreck and 
other forfeiture, goods waved, fiotsom, jetsom, lagon, and 
other casualties and perquisites ; to take recognizances, to 
fine and punish offenders, to preserve the public streams 
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and wafers; to reform oets, and nolawfol eDR:ia«B, with 
other iimilar duties, but not a single clatiBe which confers 
an; military oaval power whatever. In England this 
office |has fallen into diense. ... In the colonies 
patents of Vioe-Admiralty are continued to be granted 
to the governors ; but most of their duties are, in prac- 
tice, superseded by the general establishment of courts of 
Vice-Admiralty ; many of the rights to which they relate 
have become obsolete or have been abolished, and other 
modes, more convenient for use and better adapted to the 
modern state of the world, have been adopted for the 
enforcement of a maritime police " : The Little Joe, Stewart, 
at p. 407. 

In New Brnnswick, the Solicitor-General, wrguendo, in 
the ease of Reg. v, 162 Pieces of Timber : Berton's New 
Brunswick Rep. 616, in 1889, alludes to the jurisdiction of 
the Vice-Admiralty Court of that province to try the 
legality of seizures made under 8 Geo. I. c. 12, s. 5, aa 
having been " exercised for the then last forty years." 

In Newfoundland a Vice-Admiralty Court has existed 
many years. In 1828 a prohibition to restrain that court 
from proceeding against a vessel for the recovery of money 
advanced for repairs in a foreign port on an instrument of 
hypothecation, was refused by the Supreme Court of that 
colony, on the ground that such hypothecation was a sub- 
ject solely of admiralty jurisdiction: The achooner Margaret 
& Isabella, Cases in Supreme Court, N. F., temp, Tucker, 
C.J., p. 548. 

In 1764 a commission was issued, tested in the High 
Court of Admiralty under the great seal, to the Oovernor- 
io-Chief of the Province of Quebec, constituting lim 
Vice-Admiral of the same, conferring powers and jurisdic- 
tion in " matters civil and criminal occurring on the sea 
and shores, creeks or coasts of the sea oi maritime, or in, 
upon, or by all fresh waters, ports, public streams, or 
places overflown whatsoever, within the ebbing and flowing 
of the sea and high water." Stuart's Vice- Ad. Rep,, p. 370. 
And the first Judge of the Vice -Admiralty Court of Quebec 
was appointed in 1764 : IbvA. p. 370. 
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The reported decisions of the Vice-Admiralty Coart of 
FriDce Edward Island, as also those of British Colomhia, 
are not numerone ; certain of them are referred to in the 
following pages. 

DOHDnON OF OUIADA. 

Under the British North America Act, sec. 16, the com- 
mand-in-cbief of the naval as well as military forces of 
and in Canada continues vested in the Queen. That 
part of the Governor Oeoeral's commission by which he 
became ex-officio Yice-Admiral, does not appear in the 
recent commissions or in the Letters Patent constituting 
the office of Governor G-eneral : See these Instruments with 
the Draft Instructions to the Governor General in Monro's 
Constitution of Canada, pp. 330-397 ; and Clement's Can- 
adian Constitution, p. 630. Her Majesty may by commis- 
sion under the great seal empower the Admiralty to 
establish in a British possession any Vice-Admiralty Court 
01 Courts : Tarring on the Colonies, 2nd Ed., 1898, p. 173, 
cit. 12 & 13 V. c. 96, 8. 8, and C. C. A. Act, s. 9, ivfrx. 
But in GauEida The Admiralty Act, 1891, infra, has con- 
stituted the Exchequer Court a Colonial Court of Admiralty, 
and made provisiou for the appointment of local judges in 
Admiralty, instead of the former Vice-Admiralty judges! 
the judge of the Exchequer Court being appointed by the 
Governor General in Council by Letters Patent under the 
great seal : 50-51 V. c. 16, s. 8. 

FBOHIBITIOM. 

It has been held that prohibition will lie to. a Vice- 
Admiralty Court from the Superior Courts of 'common law 
of the colony in which such courts are established, to 
restrain a Vice-Admiralty Court from exceeding its juris- 
diction in instance causes-: Key v. Pearee, dted in Le 
Canx V. Eden, Dougl. 584, 606, 609 ; Lindo v. Rodney, 
Dougl. 618, 619. No prohibition can issue to the Vice- 
Admiralty Courts in prize matters: Key v. Pearse, vhi 
Bup. There are several instances of prohibitions having 
been ieened to Vice-Admiralty Courts in instance causes : 
Hamilton v. Fraeer, The Trio. Stuart V. Ad. .Hep. 21; 



.dbyGoogle 



Introductory Chapter, xix 

Howard t. The Ship CamiUua, lb. 158, 1828 ; Ritchie v. 
Orkney, Ih. 618 ; The Margaret and Isabella, Cases, 
Saprems Court, Newfonndlaad, 548, temp. Taoker, C.J. 

Those cases in which prohibition issued which depended 
on the mle applicable to matters arising infra corpus com- 
itatus, such aa Howard v. The Ship CamUlus, ubi aiip., will, 
it is snbmitted, cease to govern, since the Colonial Courts 
of Admiralty Act, 1890, gives Colonial Courts of Admiralty 
the like jurisdiction with the Admiralty Division in Eng- 
land, which has jurisdiction whether the ship may have 
been within the body of a connty or apon the high seas : 
8 & 4 V. c. 66, s. 6. 

PRIZE CAUSES. 

Without the warrant of the Lords of the Admiralty, do 
Vice-Admiralty Court would have jurisdiction in prize 
canses : 1 Asp. N. S. 482 ; and see C. C. A. Act, s. 2, s-s. 3. 

By the Naval Prize Act. 1864, s. 4, the High Court of 
Admiralty as a Prize Court has power to enforce any order 
or decree of a Vice-Admiralty Prize Court ; and by s. 9 :— 
every Vice-Admiralty Prize Court shall enforce within its 
jurisdiction all orders and decrees of the Judicial Committee 
in Prize Appeals and of the High Court of Admiralty in 
Prize Causes. 

PHAOnOB IH BIOH OODBT OP HTBTICB. 

It will be found, upon a careful esamination of tha 
general rules and orders annotated in this book, that they, 
together with the prescribed forms, meet every case and 
cover almost every point likely to arise in ordinary prac- 
tice ; and that upon comparison with former rules, and 
particularly with the rules and practice of the former High 
Court of Admiralty, and of the Admiralty Division, (for it is 
allowable to speak of that part of the Probate, Divorce, and 
Admiralty Division of the High Court of Justice in England 
as the "Admiralty Division " : Wms. & B. 2nd Ed. 18),— 
that the oases nnprovided for are not at all numerous. 

But if any case should arise which is not specifically 
provided for, the practice for the time being in force in 
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respect to Admiralty proceedings, in the High Court of 
Justice ID England, maybe followed: B. 228. infra. -That 
court in tnm falls baek, in cases anprovided for by its rules, 
upon practice existing at the time they came into operation ; 
which was the practice regulated by the rules of the High 
Court of Admiralty, 1859 : Wma. & B. Ad. Prac. Sod Ed. 
663. Jhus, the Colonial Courts of Admiralty will in some 
respects follow the practice of the High Court of Admiralty 
as it was nnder the rules last mentioned. 

Doubts arise from time to time in the practice in 
England oa to whether the rulee and procedure of the 
High Court, applicable in other Divisions, are also 
ajjplicable to cases in the Admiralty Division, unless that 
Division is expressly named, e. gr., rule 376 enables a 
party, where admissions of fact have been made in plead- 
ings or otherwise, to apply for judgment on such admissions. 
The learned authors already quoted, say, p. 416, as to 
this : — " The rule is general in terms, but it is submitted 
that its provisions do not enable judgments on admissions 
to be obtained in admiralty actions in rem. In those 
actions it may often happen that though a defendant has 
intervened to protect his interest, and ia ready to make, 
and has made, admissions of fact, the rights of third 
parties in property under arrest would be affected by a 
judgment on such admissions. It is apprehended that this 
could not have been the intention of those who framed the 
rule in question." 

Such comparison further shows that as to that part of 
the practice and procedure which is peculiar to Admiralty, — 
such as service of process on and arrest of the res, — ship, or 
other property; nautical assessors; reference to the registrar 
and merchants ; and some other matters, — the rules pro- 
vide fully and specifically ; and that as to that part which is 
not peculiar to Admiralty, but common to all the division of 
the High Court of Justice in England, the rules contain, in 
certain cases, general provisions, leaving it in the discretion 
of the judge to order and give directions as occasion arises, 
as to the procedure to be taken. Instances are seen in 
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Bole 82 relating to parties, and io Rule 16 relating to eor- 
vioe of the writ on persons under disabilit;. Bale 16 refers 
to seivice of writ of summons in actions in personam, on 
sQcb persona, bnt under tbe beading 'Parties,' Rule 32 
reposes a discretion in the judge in general terms which, 
no doubt, will, in accordance with Bute 228, be exercised hy 
adopting tbe practice of tbe Admiralty Division ; as to 
wbiob it may be observed that tbe practice of the former 
High Court of Admiralty required the filing of an instrument 
called a proxy: Coote's Ad'y. 2nd Ed. 114. Tho present 
practice of the High Court, England, as to parties under dis- 
abilities, common to all DivisiouB, as set forth in rules, is 
as follows : (a) 

" Where no appearance has been entered to a writ of 
summons for a defendant who is an infant or a person of aa- 
BOnnd mind not so found by inquisition, the plaintiff shall, 
before further proceeding with the action against the defen- 
dant, apply to the Court or a judge for an order that some 
proper person be assigned guardian of such defendant, by 
whom he may appear and defend the action. But no such 
order shall be made unless it appears on the bearing of such 
application that tbe writ of summons was duly served, and 
that notice of such application was, after the expiration of 
the time allowed for appearance, and at least six clear days 
before the day in such notice named for hearing the appli- 
cation, served upon or left at the dwelling-house of the per- 
son with whom or under whose care such defendant was at 
tbe time of serving such writ of summons, and also (in the 
case of such defendant being an infant not residing with or 
under tbe care of his father or guardian) served upon or left 
at the dwelling- boose of the father or guardian, if any, of 
such infant, unless tbe Court or judge at tbe time of bearing 
such application shall dispense with snob last- mentioned 
aervice." Order XIII. B. 1. 

Where the defendant was a minor resident out of tbe 
jurisdiction, and notice of tbe writ had been served upon 
her, and upon her guardian nominated by tbe foreign 

;oOrd.lS, 
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Courl;, bat do appearance bad beeu entered on her behalf, 
and it appeared that ber guardian declined to enter an 
appearance, tbe Court, holding that the practice was 
governed by the above rale 1 of Order XIIL, nominated the 
official Bolioitor of the Court to be the defendant's gaardtan 
ad Utem : White v. Ducernau, 1891, P. 290. 

" Infanta may ene as plaintiffs by tbeir next friends, in 
tbe manner heretofore practised in tbe Chancery Division, 
and may, in like manner, defend by their guardians 
appointed for that purpose. Married women may sue and 
be sued as provided by the Married Women's Property 
Act, 1882." Ord. XVI. R. 16. 

"Where lunatics and persons of unsound mind not so 
foand by inquisition might respectively before tbe passing 
of tbe principal Act have sued as plaintiffB or would have 
been liable to be sued as defendants in any action or suitr 
tbey may respectively sue as plaintiffs in any action by 
tbeir committee or next friend according to the practice 
of tbe Chancery Division, and may in like manner defend 
any action by tbeir committees or guardians appointed for 
that purpose." Ibid. R. 17. 

" Aq infant shall not enter an appearance except by his 
guardian ad litem. No order for the appointment of such 
guardian shall be necessary, bat the solicitor applying to 
enter such appearance shall make and file an affidavit in 
the Form No. 8 in Appendix A., Part II. with, such varia- 
tioua as circumstances may require." Ibid. R. 18. 

"Every infant served with a petition or notice of motion 
or summons in a matter, shall appear on the hearing 
thereof by a guardian ad litem in all cases in which the 
appointment of a special guardian is not provided for 
Ko order for the appointment of such guardian shall he 
necessary, but the solicitor by whom he appears shall 
previously make and file an affidavit as in the last rale 
mentioned." Ibid. R. 19. 

"Before the name of any person shall be used in 
any action as next friend of any infant, or other party, 
or as relator, such person shall sign a written authority to 
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the solicitor for that purpose, and the aathorit; shall be 
filed in the Gentrsl Office, or in the District Registry if the 
cause or matter is proceeding therein." Ibid. B. 20. 

" In all causee or matters to which any infant or per* 
son of nnsoond mind, whether so found by inquisition 
or not, or person nsder any other disability, is a party, 
any consent as to the mode of taking evidence or as to any 
other procedure shall, if given with the consent of the 
Court or a jodge by the next friend, guardian, committee, 
or other person acting on behalf of the person under dis* 
ability, have the same force and effect as if such party 
were under no disability and bad given such consent. 
Provided that no such consent by any committee of a 
lunatic shall be valid as between him and the lunatic unless 
given with the sanction of the Lord Chancellor or Lords 
Justices sitting in Lunacy." IMd. B. 21. 

The consent or authority of nest friend, or new next 
friend, must accompany the commencement of proceedings 
in which the plaintiff or applicant is an infant or person of 
unsound mind. The form of which is : " (Title of action) — 
I hereby authorize yon to nse my name as next friend of 
the plaintiff or applicant or petitioner). A B., 

Signature of next friend." 
Addressed to solicitor. 

Snow's An. Pr. 1890-91, p. 364, and see Ord. XIII. R. 1, ante. 

AFFIDAVrr. 

The form referred to p. 22, ante. 

Title of Action. 

I ,of , make oath and say as folbwB :— 

A. B., of , is a fit and proper person to act ^s 

guardian ad litem of the above-named infant defendant, 
and has no interest in the matters in question iu this 
action [or matter] adverse to that of the said infant, and 
the consent of the said A. B. to act as such guardian is 
hereto annexed. 
Sworn, etc. 
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Annex written consent signed by intended goardiEin : 
Wilson Prac. 7th Ed. pp. 182, 581. 

The foregoing practice of the Kigh Court, Eng., has 
been quoted at some length in view of the provision con- 
tained in Itule 228 of the rules annotated in ibis book ; and 
also in view of judicial opinion to the effect that, the Admir- 
alty Court being uov merged in a Division of the High 
Court, it is therefore desirable that, so far as possible, the 
practice in it should be the same as in the other Divisions: 
Per Butt, J., in The J. H. Henkes, 12 P. D. 106 (1887). 

TRAN8FEK OP AOTIONS IN THB HlOa OOUBT. 

The question has been raised whether by reason of the 
provisions of the Judicature Acts, England, the Admiralty 
Division there can exercise a more extensive jurisdiction 
than that formerly exercised bytheHighCourt of Admiralty: 
Wms. & B. 2nd Ed. 74, citing Pinney v. Hunt, 6 Ch. D. 98, 
and Bradford v. Young, 28 lb. 666. It appears at present to 
be the practice of that Division not to dismiss cases 
improperly instituted in it, but to transfer them to 
the proper Division : The Seaham, 48 L. J. Ad, 29 ; and 
the other Divisions transfer shipping cases to the Admir- 
alty Division : Hawkins v. Morgan, 49 L. J. Ad. 618. Such 
practice being incident to the merging above referred to, 
of the Admiralty Division in the High Court, coold not, it 
would seem, afford precedent for courts under the 
Colonial Courts of Admiralty Act, 1890, although it would 
to some extent indicate the cases in which a protest to the 
jurisdiction would succeed or when it wonld fail. 

Advocates and proctors in the Court of Arches were by 
&.&, 4 V. c. 6,8. 2, declared entitled to act as advocates and 
proctors in the High Court of Admiralty ; and the A. C. 
Act, 1861, provided for proctors acting as agents of solici- 
tors in that Court. Since the commencement of the 
Judicature Act, 1873, solicitors, attorneys, and proctors 
there, are, from the commencement of the Act, to be 
known only as solicitors of the Supreme Coort : s. 87. 
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In Canada, all peraODB who are barristers or advocates 
in any of the Frovinaea, may practise as barristers, advo- 
cates and counsel io the Exchequer Court: 60 & 61 V. 
0. 16, — An Act to ameaJ the Supreme and Exchequer 
Courts Act, etc.: s. 12. 

And alt persons who are attoineys, or solicitors of 
the Superior Courts in any of the Provinces may practise 
as attorneys, solicitors, and proctors in the Exchequer 
Court : Ibid. a. 13. 

And all persons' who may practise as barristers, advo- 
cates, counsel, attorneys, solicitors, or proctors in the 
Exchequer Court shall be oEBcers of such Court: Ibid- 
s. 14. 

And as -an address for service, not more than three 
miles from the registry is to be ftiven under Bales 7, 28 and 
183, infra, there will of necessity be the employment by 
solicitors residing at other places of agents residing at the 
place where the registry is established ; in which case the 
High Court practice will no doubt under Rule 228 be foU 
lowed, as to which see Wilson's Jud. Acts and Rules, 7th 
Ed. 184. 

The practice of issuing commisaionB to take bail has in 
England, been discontinued, the practice there being since 
1883 for bail to be given before a commissioner to admin- 
ister oaths in the bnpreme Court : Wme. & B. 287-288 and 
note. As the Rule 46, infra, provides for a bail bond, 
when not signed before the registrar, being signed " before 
a commissioner having authority to take acknowledgements 
or recognizances of bail in the Court," it would appear to 
be a compliance with the rule to sign the bond before a 
oommissioner under the Supreme and Exchequer Courts 
Act, B. S. C. c. 185, by which it was provided (s. 91) that, 
" All persons authorized to administer affidavits to be used 
in any of the Superior Courts of any Province may admin- 
ifltet oaths, affidavits and affirmations in such Province to 
be used in the Supreme Court or in the Exchequer Court." 
And by section 106 every commissioner for administering 
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oaths in the Stiprfitne Coatt, and in the Exchequer Court 
of Canada, who teeides within Canada, may take and 
receive acknowledgements or recognizances of bail, and all 
other recognizances in the Snpreme Conrt and in the 
Exchequer Conrt ; " and by the Exchequer Court Act, 1887, 
60 & 61 y. c. 16, B. 44, " Every commisBioner for admin- 
istering oaths in the Snpreme Court and in the Exchequer 
Court of Canada, who lesides withia Canada may take and 
receive acknowledgmenta or recogaizanceB of bail and all 
other recognizances, in the Exchequer Court." The Bules, 
however, 46, 48, and forma, provide -for the issue of a 
commission, and where the bail is to be taken at an out- 
port or place where no commissioners for taking affidavits 
reside, that would appear to be the only course open 
to the practitioner. 

Questions of practice and procedure in Admiralty cases 
in the Exchequer Court will no doubt arise upon the Bules, 
as well as in the unprovided for cases, which will only be 
settled by the decision of the Judge of that Court, whose 
decisions when rendered will be binding in the Courts of 
the local judges. 

The Exchequer Court as a Court of Admiralty within 
the meaning of the Colonial Courts of Admiralty Act, 1690, 
it will be observed, may for the purposes of the jurisdiction 
in that Act mentioned, exercise all the powers which it 
possesses for the purpose of its other civil jurisdiction: 
C. C. A. Act, 1890, B. 2 (1). 
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THE CANADA ADMIRALTY ACT, 1891/"' 



An Act to provide for the exercise of Admiralty 
Jurisdiction within Canada, in accordance with 
" The Colonial Courts of Admiralty Act, 
1890" {b). 

[AnsenUd to 31»t July, 1891.]- 

TVTHEREAS by the third section of the Act ofP"-*^""- 
* ' the Parliament of the United Kinj;dom, 
passed in the session held in the fifty-third and 
fifty-fourth years of Her Majesty's reign, chapter 
twenty-seven, intituled "An Acttoamend the Lawss-^-v.a'op.) 
respecting the exercise of Admiralty Jurisdiction in 
Her Majesty's Dominions and elsewhere out of the 
United Kingdom," it is amongst other things pro- 
vided that the Legislature of a British Possession 
may, by any colonial law, declare any court of 
unlimited civil jurisdiction, whether original or 
appellate, in that Possession, to be a Colonial 
Coiirt of Admiralty, and provide for the exercise by 
such court of its jurisdiction under the said Act; 
and whereas the authority given is exercisable by 
the Parliament of Canada by virtue of the powers»^v. amp.) 
vested in it by "The British North America Act, 
1867," and " The Interpretation Act, 1889," of the f^.^' '"""' 
United Kingdom ; and whereas the expression 
"unlimited civil jurisdiction," as defined by the 

(a) 54-65 Victoria, c 29. In force Oct. 2, 1891 ; Prool. Caiuula Oasette 
Oct. 10, 1891, and Stats. Can., 1892, Ixiu. 

(b) For the Colon]*! Courta of Adinirelty Act {Imp.). See Appendix. 
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"*°*'""^''- Act first herein referred to, which may be cited as 
" The Colonial Courts of Admiralty Act, 1890," 
means civil jurisdiction unlimited as to the value 
of the subject-matter at issue, or as to the amount 
that may be claimed or recovered; and whereas by 
the second section of the said " Colonial Courts of 
Admiralty Act, 1890," it is amongst other things 
enacted that every court of law in a British posses- 
sion, which is, for the time being, declared in 
pursuance of the said Act to be a Court of Admir- 
alty, or which, if no such declaration is in force in 
the possession, has therein original unlimited civil 
jurisdiction, shall be a Court of Admiralty, with 
the jurisdiction in the said Act mentioned ; and 
whereas the Exchequer Court of Canada is a court 
of law which, within Canada, has original unlimited 
civil jurisdiction as defined by the said Act, and it 
is desirable, in pursuance of the said Act, to 
declare the said court to be a Court of Admiralty : 
Therefore Her Majesty, by and with the advice 
and consent of the Senate and House of Commons 
of Canada, enacts as follows : — 

shorititia. 1_ This Act may be cited as " The Admiralty 

Act, 1891." 

inwrpreu. ^ jjj ^j^jg ^^^j jjjg expression " the Exchequer 

Court," or "the court," means the Exchequer 
Court of Canada. 

coSrtwSti. 3. In pursuance of the powers given by " The 
«fAdiSir»ur. Colonial Courts of Admiralty Act, 1890," afore- 
said, or otherwise in any manner vested in the 
Parliament of Canada, it is enacted and declared 
that the Exchequer Court of Canada is and shall 
be, within Canada, a Colonial Court of Admiralty, 
and as a Court of Admiralty shall, within Canada, 
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have and exercise all the jurisdiction, powers and """"oMt-c 

aothority conferred by the said Act and by this 

Act. 

4. Such jurisdiction, powers and authority ^'"■'*""""** 
shall be exercisable aud exercised by the Ex- 
chequer Court throughout Canada, and the waters 
thereof, whether tidal or non-tidal, or naturally 
navigable or artificially .made so, and all persons 
shall, as well in such parts of Canada as have 
heretofore been beyond the reach of the process of 
any Vice- Admiralty Court, as elsewhere therein, 
have all rights and remedies in all matters (includ- 
ing cases of contract and tort aud proceedings in 
rem and in personam), arising out of or connected 
with navigation, shipping, trade or commerce, 
.which may be had or enforced in any Colonial 
Court of Admiralty under " TJie Golunial Courts of 
Admiralty Act, 1890." 

5- The Governor in Council may, from time to J,^I?ijS5lii 
time, constitute any part of Canada an Admiralty '^"*""'*^ 
diitrict for the purposes of this Act, and fix the 
limits thereof, and provide for the establishmetnt at 

some place therein of a registry of the Exchequer 
Court on its admiralty side. 

2. The Governor in Council may also, from 
time to time, change the limits of any admiralty 
district, create new districts, and assign to any 
.district a name and place of registry. 

6- The Governor in Council may, from time toJ^f^^fiSt* 
time, appoint any judge of a Superior or County 
Court, or any barrister of not less than seven 

years' standing, to be a local judge in Admiralty of 
the Exchequer Court in and for any Admiralty ' 
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^■^ district ; and every such local judge of Admiralty 
shall hold office during good behaviour, but shall 
be removable by the Governor Creneral on address 
of the Senate and House of Commons ; and such 
judge shall be designated a local judge in Admiralty 
of the Exchequer Court. 

oaihorofflM. 7, Every such local judge in Admiralty shall, 
previously to his entering on the duties of his 
office, take, before the judge of the Exchequer 
Court or a judge of any Superior Court, an oath in 
the form following, that ia to say : — 

" I, do solemnly and sincerely swear 

that I will duly and faithfully, and to the best of 
my skill and knowledge, execute the powers and 
trusts reposed in me as local judge in Admiralty in 
and for the Admiralty district of [as the case may 
he). So help me God." 

ofliMnof 8- The Governor in Council may, from time to 

time appoint for any district a registrar, a marshal 
and such other officers and clerks as are necessary. 

pc™«r.or ■ 9. Every local judge in Admiralty shall, within 
the Admiralty district for which he is appointed, 
have and exercise the jurisdiction, and the powers 
and authority relating thereto, of the judge of the 
Exchequer Court in respect of the Admiralty juris- 
diction of such court. 

DopntyjudgM. IQ. A local judgc ID Admiralty may, from time 
to time, with the approval of the Governor in 
Council, appoint a deputy judge, and such deputy 
judge shall have and exercise all such jurisdiction, 
powers and authority as are possessed by the local 
judge. 
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2. The appointment of a deputy judge shall not "**'*""•" 
be determined by the occurrence of a vacancy ini^araoi 
the office of the judge. 

3. A local judge in Admiralty may, with the 
approval of the Governor in Council, at any time 
tev(Ae the appointment of a deputy judge. 

11. The Governor in Council may, from time^j^j^M 
tijne to time, appoint, for any district or portion of 

ft district, a surrogate judge or judges ; and such 
surrogate judge shall have such jurisdiction, powers 
and authority, and be paid such fees, as are, from 
time to time, prescribed by general rules or orders. 

2. A surrogate judge shall hold office during^^*^ 
pleasure ; and his appointment shall not be deter- 
mined by the occurrence of a vacancy in the office 
of the local judge of his district. 

12, Every deputy and surrogate judge shall, "'""■ 
previously to entering on the duties of office, take, 
before the judge of the Exchequer Court, or the 
judge of any Superior Court, an oath similar in 
form to that to be taken by a local judge. 

13- Any suit may be instituted in any district mi'^"Si- 
registry when — ""**" 

(a) The ship or property, the subject of the 
suit,, is at the time of the institution of the suit 
within the district of such registry ; 

(6) The owner or owners of the ship or property, 
or the owner or owners of the larger number of 
shares in the ship, or the managing owner or the 
ship's husband reside at the time of the institution 
of the suit within the district of such registry ; 

(c) The port or registry of the ship is within 
the district of such registry ; or — 
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(d) The parties so agree by a memorandnm 
" signed by them or by their attorneys or agents : 

Provided always, that when a suit has been 
instituted in any registry, no further suit shall be 
instituted in respect of the sume matter in any 
other registry of the court, without leave of the 
judge of the court, and subject to such terms, as 
to costs and otherwise, as he directs. 

14. An appeal may be made to the Exchequer 
Court from any final judgment, decree or order of 
of any local judge in Admiralty, and, with the per- 
mission of such local judge or of the judge of the 
Exchequer Court, from any interlocutory decree or 
order therein, on security for costs being first given, 
and subject to such other provisions as are pre- 
scribed by general rules or orders. 

2. An appeal may, however, be made direct to 
the Supreme Court of Canada from any final judg- 
ment, decree or order of a local judge, subject to 
the provisions of " The Ejcclieqiier Court Act " 
regarding appeals. 

15. Any party to a suit or to an appeal may, 
at any stage of such suit or appeal, by leave of the 
court, and subject to such terms as to costs or 
otherwise as the court directs, remove any suit 
instituted or appeal pending in any registry to any 
other registrj'. 

16. A scale of costs and charges in Admiralty 
causes in the district registries of the court, and 
fees to be taken in such registries, shall be pre- 
scribed by general rules or orders. 

17. Until otherwise provided by the Governor 
in Council, the following provinces shall each 
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constitute an Admiralty district, for the purposes '**'" 
of this Act, and a registry of the Exchequer Court 
on its Admiralty side shall be established and 
maintained within such districts at the places 
following, that is to say : — - 

(a) The Province of Quebec shall constitute 
the district of Quebec, with a registry at the city 
of Quebec ; 

(b) The Province of Nova Scotia shall constitute 
the district of Nova Scotia, with a registry at the 
city of Halifax ; 

(c) The Province of New Brunswick shall con- 
stitute the district of New Brunswick, with a 
registry at the city of St. John ; 

(d) The Province of Prince Edward Island shall 
constitute the district of Prince Edward Island, 
with a registry at the city of Charlottetown ; 
and — 

(e) The Province of British Columbia shall 
constitute the district of British Columbia, with a 
registry at the city of Victoria. 

18. Until otherwise provided by the Governor ToioDtoai 
in Council, there shall be a registry of the Ex- 
chequer Court on its Admiralty side at the city of 
Toronto, and the Governor in Council may, from 
time to time, fix the limits of such registry, which 
shall be known as "The Toronto Admiralty Dis- 
trict." (c) 

(c) Order in Council. — " By Order in Council of 27th Admirnw 
November, 1891, under the authority or sections 5 and 18'?°i"-^''' 
of Tke Admiralty Act, 1S91, it was ordered that the limits Onmrio. 
of the Toronto Admiralty District and of the registry 
thereof shall be all that portion of Canada comprising the 
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■•^^^ Province of Ontario, inclnding all soefa wstera as ftmn part 

<rf said E^Dvinee." (Cajiada QazOte, vol. xir^ p. 1J34' 

aTid StatuUa Canada. 1892, Ixix.) 

viBl^idSlli"' 19' Every person who, at the ooming into 

ircoorw. icrcQ of " TAe Colonial Court$ of Admiralty Act, 
1890," holds in Canada the office of judge of a 
Vice-Admiralty Court, shall, nntil his death, resig- 
nation or removal from snch office or from the 
office by virtae of which he is such judge of a 
Vice-Admiralty Court, or until an arrangement is 
• made with him under the seventeenth section of 
the Act last mentioned, have and exercise, within 
the Admiralty district corresponding to the limits 
of his former jurisdiction as such judge of a Court 
of Vice-Admiralty, all the jurisdiction, powers and 
authority of a local judge in Admiralty. 
Ai^^^^of 20. The judge of the Maritime Courii of On- 
^mS. tario shall, in like manner and for a like time, have 
and exercise within the Toronto Admiralty district 
all the jurisdiction, powers and authority of a local 
judge in Admiralty, 
juioofflosn 21. Every person who, at the coming into force 
MycJi^ 'of " TJie Colonial Courts of Admiralty Act, 1890," 
is a registrar, marshal or other officer of a Vice- 
Admiralty Court in Canada, shall, during the 
pleasure of the Governor in Council, and within 
the Admiralty district corresponding to the limits 
of the jurisdiction of such A'ice-Admiralty Court, 
have and exercise the like office in the Exchequer 
Court in respect of its Admiralty jurisdiction, and 
shall, subject to any general rule or order, have the 
like powers and authority, and perform the like 
duties, as he might have had or performed, as such 
registrar, marshal or other officer of a Vice-Admi- 
ralty Court. 
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Court of Ontario shall, during the pleasure of the 

Governor in Council, be the registrar and marshal, •jn^^»|j'hki ' 
respectively, of the Toronto Admiralty district. courtofom*. 

23. On the coming into force of this Act, the ^^»^jJ'^'o„t,. 
Maritime Court of Ontario shall be abolished, but''""'^"""^ 
subject to the following provisions : — 

(1) All judgments of such court shall be exe- 
cuted and may be appealed from in like manner as 
if this Act had not been passed, and all appeals 
from such court pending at the commencement of 
this Act shall be heard and determined and the 
judgment thereon executed as nearly as may be in 
like manner as if this Act had not been passed : 

(2) All proceedings pending in such court at 
the commencement of this Act shall be continued 
in the district registry corresponding to that in 
which they were instituted or are now pendiug : 

(3) The procedure and practice (including fees 
and costs) now in force in such court shall, until 
otherwise provided by general rule or order, be 
followed, as nearly as may be, in any proceeding 
now pending in such court or hereafter instituted 
in the registry of any Admiralty district in the 
Province of Ontario : 

(4) The provisions of the fifth and sixth sub- 
sections of the fourteenth section of " The Mari- 
time Court Act,'' shall apply to any proceeding 
instituted in the registry of any Admiralty district 
in the Province of Ontario. 

24. Nothing in sections five to twenty-two of^™'™""""- 
this Act, both inclusive, shall limit, lessen or im- 
pair the jurisdiction of the judge of the Exchequer 
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Court in respect of the Admiralty jurisdiction of 

" the court, or otherwise. 

*■ 25- Any rules or orders of court made by the 
Exchequer Court of Canada for regulating the pro- 
cedure and practice therein, (including fees and 
costs), in the exercise of the jurisdiction conferred 
by " Tlie Colonial Courts of Admiralty Act, 1890," 
and this Act, which require the approval of Her 
Majesty in Council, shall be submitted to the 
Governor in Council for his approval, and, if 
approved by him, shall be transmitted to Her 
Majesty in Council for Her approval. 

26. This Act shall not come into force until 
Her Majesty's pleasure thereon has been signified 
by proclamation in the Canada Gazette, {d) 
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GENERAL EULES AND ORDERS 



PRACTICE AND PROCEDURE IN 

iDMIRAlTV CASES IN THE EXCHEQUER COURT 

OF CANADA. 



In pursuance of the provisions of " The Colon- 
ial Courts of Admiralty Act, 1890" and of " The 
Admiralty Act, 1891," (Canada), it is ordered that 
the following rules of court for regulating the 
practice and procedure (including fees and costs) 
of the Exchequer Court of Canada in the exercise 
of its jurisdiction, powers and autljority as a court 
of Admiralty shall be in force in the said court. 

1. In the construction of these rules, and ofg'.J^rre'* 
the forms and tables of fees annexed thereto, the 
following terms shall (if not inconsistent with the 
context or subject-matter) have the respective 
meanings hereinafter assigned to them ; that is to 
say:— 

(a) Words importing the singular number in- ^|2Si'"am- 

clude the plural number, and words"'- 
importing the plural number include 
the singular number ; 

(b) Words importing the masculine gender ^*'/^/i°*' 

include females ; 

(c) " District shall mean an Admiralty district ^'"^°'' 

constituted by or by virtue of The 



.dbyGoogle 



Exchequer Court — Admiralty. 

Admiralty Act, 1891 ; and in respect 
of proceedings in the registry of the 
court at Ottawa shall include the whole 
of Canada ; 

(d) "Court" or "Exchequer Court" shall 

mean the Exchequer Court of Canada ; 

(e) " Eegi8try " shall mean the registry of the 

court, or any district regietrj' thereof; 

(/) "Judge" shall mean the judge of the 
court, or a local judge in admiralty of 
the court, or any person lawfully 
authorized to act as judge thereof; 

(g) "Eegistrar" shall mean the registrar of 
the court, or any deputy, assistant or 
district registrar thereof ; 

(h) "Marshal" shall meau the marshal of the 
court, or any deputy, assistant or dis- 
trict marshal thereof, or any sheriff or 
coroner authorized to perform the 
duties and functions of a sheriff in 
connection with the court ; 

(i) "Action" shall mean any action, cause, 
suit, or other proceeding instituted in 
the court ; 

ij) "Counsel" shall mean any advocate, har- 
rister-at-law, or other person entitled 
to practice in the court ; 

(Jc) "Solicitor" shall mean any proctor, soK- 
citor or attorney entitled to practice in 
the court ; 

(?) " Plaintiff " shall include the plaintiff's 
solicitor, if he sues hy a solicitor ; . 
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(m) " Defendant " shall include the defendant's _ 



solicitor, if he appears by a solicitor ; i>et«i<jiiiit 

(n) " Party " shall include the party's solicitor, ^"^^■ 
if he sues or appears by a solicitor ; 

(o) "Person" or "party" shall include aperaoDor 
body corporate or politic ; 

(p) " Ship " shall include every description of ^""'p- 
vessel used in navigation not propelled 
by oars only ; 

(q) '• Month " shall mean calendar month. ^''°"'- 
Actions. 

2. Actions shall be of two kinds, actions m'JSj'^""'"" 
rem and actions in personam 

The action in rem is a proceeding against the ship or 
property, or the proceeds thereof if in court (a). When- 
ever a maritime lien esists Admiralty Courta can enforce 
it by proceedings in rem, and, indeed, are the only courts 
competent to BO enforce it [&). It is the usual form of action 
in Admiralty in all cases where a maritime lien exists, 
e.gr., salvage, damage arising out of collision, wages, bot- 
tomry, and respondentia (c) ; as well as in certain other 
cases as to which jurisdiction in rem has been conferred by 
statute without creating a lien, and in which, though there 
is no such lien, the plaintiff by virtue of the proceedings in 
rem instituted against the ship or proceeds has a lien or 
security thereon for his claim ; a (distinction drawn in a 
late case in the Court of Appeal (Eng.) (<{), an action for 
repairs, and in cases there cited. In such cases the lien 
takes effect from the moment of arrest (e). 

(a) WilliamB t Brace's Adminlty Fnc, 2nd, ed. 236; Roiooe, 101. 

(4) The Brig .Valor, 1 Sumnar (Am.) 78, (Story, J.), 
(c) Boyd'i Merohant Shipping L&wa, 417. 
{d) The Cdla, 13 P. D. 82 C. A. 
(0 Ibid. 
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^"^^ Mariners wages may be proceeded for by action in rem 

(J), or by action in personam, against the master, or tbe 
owners, or botb (^); but witb certain restrictions and 
limitations as to amount (A) going to the question of costs ; 
and owners of vessels damaged by collision have their 
choice of three modes of proceeding in Admiralty, viz., 
against the owners or the master personally, or against the 
ship iteelf (i). 

Actions for salvage also may be either in rem, or in 
personam (j) ; except salvage of life which is in rem 
only {k). 

An action in personam may be brought against the own- 
ers of the wrong-doing ship in case of collision.or any of them 
if within the jurisdiction of the court ; as tort feasora they 
are jointly and severally liable, and where their ship has 
been sunk this is the only mode of proceeding by which 
to make them liable (I); and a passenger or seaman (m) 
may sue the master of a vessel in Admiralty for personal 
damage (mm). 

The action when it is once commenced, either in rem or 
personam must continue in the form in which it is begun 
and cannot be changed (n). But a plaintiff having obtained 
a decree in an Mtion in rem, may on instituting an action 
tn peraonam, recover damages unsatisfied by the proceed- 
ings TO rem (o). 

Where a vessel belongs to a company chartered or in- 
corporated by Act of Parliament, it may be requisite to 

(/) Tht liadonna Dldra, 1 Doda. 40; Hook v. MortOD, 1 Ld. IU7111. 
388; 21 V. c 10, b. 10 ; ud Abbott on Shipping, 13th ed. (189!), 810. 

(s) The Jack Park, 4 C. Bob. 311 ; DavU v. Rotoh, M&nden'a Rep. 20 ; 
Ragg V. King, 2 Stra. 85S ; Bklcy v. Grant, 1 Salk. 33. 

[h) M. S. Act. B. 189 ; I'he AdminJt]' Cnurt Act, 1861, ■. 10, pott ; Ths 
Snunen'i) Act. 1673, ». G6. 

(i) Tkt Volani, 1 W. Rob, 387. 

\i) The Hope, 3 C. Rob. 21fi ; The Meg Meraic: 3 HsgK- 3** ; The Bapid, 
8 Haitg. 419 ; M. a Act, b. 453. 

(jt) The cargo a Sarptdon 3 P. D. 28 ; the car^ ex HcMUer, 2 P. D. 145. 

(i) Pritchard 3td ed., i^ 148S, d. 102. 

(m) The Buekert, 4 0, Rob. 73. 

(mil) The EndiaaCreM, 1 Hagg. Ad. 395. 

(n) The Hope, 1 W. Rob. li-4 ; Humphre}' v. Edwards, 4S L, J. Ch. 112. 

(d) The Orient, L. R. 3 P. C. 696 ; The Zephyr, 11 L. T. N. S. 361 ; «ld 
see The Diclatur, poet 
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give notice before instituting an action against the vessel, Bniw8-a. 
as in sach Acts there is sometimes a provision to that 
effect (p). 

3. Actions for condemnation of any ship, boat, *^^°"o',*" 
cargo, proceeds, slaves, or effects, or for recovery *^"""'' 
of any pecuniary forfeiture or penalty, shall be 
instituted in the name of the Crown. 

4. All actions shall be entitled in the court, JS'^'i^^'" 
and shall he numbered in the order iu which they 

are instituted, and the number given to any action 
shall be the distinguishing number of the action, 
and shall be written or printed on all documents in 
the action as part of the title thereof. Forms of 
the title of the court and of the title of an action 
will he found in the appendix hereto, Nos. 1, 2, 3 
and 4. 

lAa alibi peiideTis. — Where it was shown in an action 
in personaTii for damage a^rainst owners, that an action in 
rem was pending in a Vice-Admiralty Court abroad, the 
court stayed proceedings until after the hcaiing of the 
cause abroad (q). 

As to circumstances which determine when suit may be 
instituted in any District Registry — See The Admiralty 
Act, 1891, a. 13, anU. 

Wbit of Summons. 
6. Every action shall be commenced by a writ J['j^'^^^°- 
of summons which, before being issued, shall be*^" 
indorsed with a statement of the nature of the 
claim, and of the relief or remedy required, and of 
the amount claimed, if any. Forms of wTit of 
summons and of the indorsements thereon will be 

(f>) Tht Lattgford, 14 P. D. 34. 

(?) The Pahamir, 8 P. D. S2. See tiao Tht Chrutiamborg, 10 
P. D. 141, C. A., in which MoHenr; v. Levu, 22 Ch. D. 397 is approved 
■nd&ppliML 
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found in the appendix hereto, Nos. 5, 6, 7, 9 and 
10. 

It is noted with regard to the corresponding rules 
governing the practice in England, that no forms of specially 
indorsed writs in Adiniralty actions in rem are given in tixe 
appendices (r). Such is also the case as to the present 
rules, except in certain actions such as possession, an amount 
made up of the amount of the plaintiff's claim and an addi- 
tional sum to cover costs is usually indorsed on the writ (s). 

In an action m rem, if the statement on the writ differs 
from that in the affidavit to obtain the arrest of the ship, 
the court will allow tlie writ to be amended on application, 
and the plaintiffs will have to pay the costs of the applica- 
tion (0- If the amount claimed on the writ proves during 
the subsequent proceedings to be too small, the court wiU 
enlarge the amount on the application of the plaintifis, who 
will have to pay the coats of such application, but it is 
doubtful if the bail will alao be increased (u). The amount 
indorsed on the writ shoiald be such as may reasonably be 
expected to cover the amount of the claim and the costs 
of the action (v). But if the costs are not covered by the 
amount indorsed on the writ, the court will order execu- 
tion, or a writ of arrest against property to issue to satisfy 
the balance if good reason can be shown for this course (w). 

A writ in personam for service within the jurisdiction 
i&invalidated by the omission of the address of the defend- 
ant. Where therefore such a writ was addressed to a 
foreign corporation without giving its address, it was held 
that having regard to Ord. II. r. 3 (Eng.), the omission was 
material, and that the writ was invalid, and must be set 
aside (x). 

(I-) Wms & B. 2nd ed., 239n. 
(*) Ibid. 285. 

(0 Tht: PrfncMt AoM L. R. 3 Ad. 27 ; 39 L. J. Ad. 29. 
(u) The Johanna, L. R. 3 Ad. 127 ; 39 L. J. Ad. 41. 
(r) Tht Earl Grty, I Spk. 180. 

(tc) Tht Tflniarouto, 2 Spk. 208 ; The Freedom, 2S L. T. N. S. 392 ; 
L. R. 3 Ad. 493. 

(x) The W. A. SheUen, IS P. p. 8. 
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6. In an action for seaman's or master's wages, 
or for master's wages and disbursements, or for , , ^ 

" may inolnii* 

necessaries, or for bottomry, or m any mortgage «^»|;j;^f'» 
action, or in any action in which the plaintiff"*^ 
desires an account, the indorsement on the writ of 
summons may include a claim to have an account 
taken. 

7. The writ of summons shall be indorsed with a^:^jJ>j^ 
the name and address of the plaintiff, and with an '■"''>"»''- 
address to be called an address for service, not 

more than three miles from the registry, at which 
it shall be sufGcient to leave all documents required 
to be served upon him. 

The writ should set out the names of the plaintiffs, or 
if they are co-partners the name of their firm, or if they 
are the owners of a ship or other property, and are pro- 
ceeding as such owners, it is sufficient so to describe 
them. ("Wma. & B. Ad. Prac. 2nd ed., 238.) 

8. The writ of summons shall be prepared and^JJ^^J^ 
indorsed by the plaintiff, and shall be issued under "'*'" 
the seal of the court, and a copy of the writ and of 

all the indorsements thereon, signed by the plain- 
tiff, shall be left in the registry at the time of 
sealing the writ. 

9. The judge may allow the plaintiff to amend *°^towjf 
the writ of summons and the indorsements thereon '"^'^^snti. 
in such maimer and on such terms as to the judge 

shall seem fit. 

In an action in rem for salvage services rendered bo a 
ship, her cargo, and freight, the plaintiSs indorsed the writ 
with a claim for £5,000, and the owners of the ship, cargo 
and freight gave an undertaking through their solicitor 
to put in bail for that amount. The statement of claim 
delivered, concluded with a claim in the usual form for 
"such an amount of salvage as to' the court may seam just." 

B.t.1.— 3 
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^_5^^^^^At the hearing of the action the court made an award 
of £7,500. Thereupon the plaintiffii, before the decree waa 
drawn up, moved for leave to amend the indorsement of 
the writ by altering the sum named therein to £8,500 ; 
and it was held that the court had power after judgment 
to give the required leave, and the court ordered the 
indorsement of the writ to be amended by altering the 
amount named thereon to £8,500, the plaintiffs paying the 
costs of the motion (j/). 

In an action in personam for damage by collision the 
name of the agent, instead of that of the owner of the 
cargo on board the plaintiffs vessel, waa by a bona fide 
mistake inserted in the writ aa a co-plaintiff; and after 
decree the mistake was ordered to be corrected (z). 

Sebvicb of Writ of Summons. 

s^jfiMin 10. In an action in rem, the writ of summons 

shall be served — 
S^S^oS^ i^) upon ship, or upon cargo, freight, or other 
"""^ •'"■'■ property, if the cargo or other property 

is on board a ship, by attaching the writ 
for a short time to the main-mast or the 
single mast, or to some other con- 
spicuous part of the ship, and by leaving 
a copy of the writ attached thereto ; 
SS!^M^ (^) upon cargo, freight, or other property, if 

'^'""'' the cargo or other property is not on 

hoard a ship, by attaching the writ for a 
short time to such cargo or property, 
and by leaving a copy of the writ 
attached thereto ; 
Dpon rreigit, ^(j) upou freight in the hands of any person, 
by showing the writ to him and by 
leaving with him a copy thereof ; 
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(eZ) upon proceeds in court, by showing the J 



writ to the registrar and by leaving Dponprooeea* 
with him a copy thereof. 
Service of a writ of summons in rem, effected in the 
maimer presciibed is equivalent to a notice to the ownera 
of the subject-matter of the service and to all who may 
be interested in it (a). 

An amended writ must be served in the same way as if 
it had been an original writ (6). . 

11. If access cannot be obtained to the property ""m"*™- 
on which it is to be served, the writ may be served "'"'^ 

by showing it to any person appearing to be- in 
charge of such property, and by leaving with him a 
copy of the writ. 

12. In an action in personam, the writ of suni-^^^,^" 
mons shall be served by showing it to the defend-'*™™^ 
ant, and by leaving with him a copy of the writ. 

13. A writ of summons against a firm may be opon ™mb«r 

'-' ''or muDkgsr ol 

served upon any member of the firm, or upon any'*'™- 
person appearing at the time of service to have the 
management of the business of the firm. 

14. A writ of summons against a corporation upon* oor- 

1 11-. ?'"»'lo'' 0'. 

may be served upon the mayor, or other head*" 
officer, or upon the town clerk, clerk, treasurer or upon mayor 
secretary of the corporation, ajid a writ of summons *"' 
against a public company may be served upon the 
secretary of the company, or may be left at the 
office of the company. 

15. A writ of summons against a corporation or in oibor 
or a pubhc company may be served in any other 
mode provided by law for service of any other writ 

or legal process upon such corporation or company. 
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16. If the person to be served is under dia- 



aiwnoti (Ob. ability, or if for any cause personal service cannot, 
■ ^"j'l'iiitr. or, or cannot promptly, be effected, or if in any action, 
whether in rem or in personam, there is any doubt 
or difSculty as to the person to be served, or as to 
the mode of service, the judge may order upon 
whom, or in what manner service is to be made, 
or may order notice to be given in lieu of service. 
Sild'b/'* 17. The writ of Emmons, whether in rem or 
i«nt*'wittiii in personam, may be served by the plaintiff or his 
agent within twelve months from the date thereof, 
and shall, after service, be filed with an affidavit of 
such service. 
tS^*°* 18. The affidavit shall state the date and mode 

of service and shall be signed by the person who 
served the writ. A form of affidavit of service 
will be found in the appendix hereto, No. 11. 
£"iSS^i^ 19. No service of a writ or warrant shall be 
"*"■ required when the defendant by his soUcitor under- 

takes in writing to accept service thereof and enter 
an appearance thereto, or to put in bail, or to pay 
money into court in lieu of bail ; and any solicitor 
not entering an appearance or putting in bail or 
paying money into court in lieu of bail in pursuance 
of his written undertaking so to do, shall be liable 
to attachment. 

Service Out op Jumsdiction. 
Berrtoeontof 20. Servico out of the iurisdictiou of a writ of 
summons, or notice of a wnt of summons, may be 
allowed by the judge whenever : — 

(a) Any relief is sought against any person 
domiciled or ordinarily resident within • 
the territorial jurisdiction of the court ; . 
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(b) The action is founded on any breach or '»^°- 

alleged breach within the territorial 
jurisdiction of the court of any contract 
wherever made, which according to the 
terms thereof ought to be performed 
within such jurisdiction ; 

(c) Any injunction is sought as to anything to 

be done within the territorial jurisdic- 
tion of the court. 

(d) Any person out of the jurisdiction is a 

necessary or proper party to an action 
properly brought against some other 
person duly served within such terri- 
torial jurisdiction. 
21. Every application for leave to serve a writAp^^«^ 
of summons, or notice of a writ of summons, on aJSIilMiStio^ 
defendant out of the jurisdiction shall be supported 
by affidavit, or other evidence, stating that in the 
belief of the deponeot the plaintiff has a good 
cause of action, and showing in what place or 
country such defendant is or probably may be 
found, and whether such defendant is a British 
subject or not, and the grounds upon which the 
application is made ; and no such leave shall be 
granted unless it shall be made sufficiently to 
appear to the judge that ttie case is a proper one 
for service out of the jurisdiction. 

A writ of summons will not be allowed to be served out 
of the juriBdiction unless the cause of action has arisen 
within the territorial jurisdiction (c). 

It was held, under the English rule, aa to service 
out of the jurisdiction in an action in peraonam, 
iot alleged salvage services rendered to ship, freight and 
D. 300 J m* Vivar, 2 P. D. 
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Baiw»3-2B. carffQ, the plaintif)^, the owners, master and crew of the 
aalving vessel having served the writ upon the owners of 
the salved ship, resident within the jurisdiction, leave 
might be obtained to serve the cargo owners, out of the 
jurisdiction with notice of the writ {d). 

SJ^to "'^* 22. Any order giving leave to effect such ser- 
■ppewuica. yjQg^ Qr gjyg Buch Dotice, shall limit a time after 
such service or notice within which such defendant 
is to enter an appearance, such time to depend on 
the place or country, where or within which, the 
writ is to be served or the notice given. 
Drt«nd»ni 23. When the defendant is neither a British 

DBitber« Brit- ti i -i 

nor'S^*"' subject nor in British dominiona, notice of the 
writ, and not the writ itself, is to be served upon 
him. A form of notice will be found in the appen- 
dix hereto, No. 8. 

Sf^w"" 2^- Notice in lieu of service shall be given in 
the manner in which writs of summons are served. 

Appearance. 

AppjijjuicBto 25. A party appearing to a writ of summons 
shall file an appearance at the place directed in 
the writ. 

If the defendant considers that the court has no 
"jurisdiction over the subject-matter of the action, the 
English practice is that he may appear under protest, accord- 
ing to A. C. R., 1859, r. ^ : " If the solicitor intends to 
object to the jurisdiction of the court the appearance may 
be entered under protest" The memorandum of appear- 
ance should in that case bear the words " under protest " on 
it ie). 

As a general rule not merely the legal owner, but any 
person having any title to the property proceeded against, 
might appear and defend pro interesse auo. But if several 

« Tht Stauard, 3 E. C. Sep. C&o. 264. 
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defendants havioj; the asme interest in the property entered H'liMM.aT. 
separate appearances, the court would endeavour to protect 
the plaintiflls against unneceasary costs (/). 

A mortgagee inay appear (g), and the trustee of a b ank- 
nipt (k), and underwriters (i). The master of the ship 
might always appear in the capacity of a^nt for the 
owner (j). And it would seem the agent of the owner on 
his own behalf ; and the agent of absent owners either in 
his own name afa agent, or in the name of his principals {k). 
The ownera of a ship which has been found to blame 
in a collision suit; may appear in an action of salvage 
against the injured and salved ship, and if they 
put in bail in lieu of the latter, may conduct the defence, 
whilst the bail of the salved ship will be discharged (I). 
So also may the owners of cargo in a wages suit against 
ship and freight, where the claimants desir:: to be preferred 
to bottomry bondholders, since the result may cause the 
latter to have a claim against the cargo (m). 

26. A party not appearing within the time ^^J^^."" 
limited by the writ may, by consent of the other '"^''"''°*' 
parties or by permission of the judge, appear at 

any time on such terms as the judge shall order. 

27. If the party appearing has a set-ofE orjj^^^"' 
counter-claim against the plaintiff, he may indorse 5^",^^^^, 
on his appearance a statement of the nature there- 
of, and of the relief or remedy required, and of the 
amount, if any, of the set-ofl or counter-claim. 

But if in the opinion of the judge such set-off or 
counter-claim cannot be conveniently disposed of 
in the action, the judge may order it to be struck 
out. 

(/) The Xitalina, 2 W, Hob. 176. 

ig) Tht JuJinder, Spt 76. 

(AJ The Doathorpe, nipra. 

(0 Tht Segijia dtl Mare, Br, ft Liuh. 815 ; and Bute 31 in/ra. 

U) Wma. ft B. 26&n. 

(t) Ibid. 

{D The Diana, 81 L. T. N. 8. 203. 

(ml The Union, Lush. 128 ; 30 L. J. Ad. 19. 
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28. The appearanoe Bhall b^ signed by the 
party ai^ariDg, and shall state his name and 
address, and an address, to be called an address 
for service, not more than three miles from the 
registry, at which it shall be sufficient to leave all 
documents required to be served upon him. Forms 
of appearance and of indorsement of set-off or 
oouater-clfum will be found in the appendix hereto, 
No8. 12 and 13. 

Pabties. 

29. Any number of persons having interests of 
the same nature arising out of the same matter 
may be joined in the same action whether as plain- 
tifis or as defendants. 

ISt^MMd ^^' "^^^ judge may order any person who is 
interested in the action, though not named in the 
fnit of summons, to come in either as plaintiff or 
as defendant. 

The English Role as to intervening, is not reproduced 
here, but by this rule the same end will be attained. The 
English rule, and practice, is that: "In an Admiralty 
acti(Hi, in rem, any person not named in the writ may 
intervene and appear as heretofore, on filing an affidavit 
showing that he is interested in the res under arrest or in 
the fund in the registry " (n). Thus, it is held that the 
following might come in : — a mort^gee (o)j a trustee of a 
bankrupt (^), and the owners of cai*^ (q). 

A charterer being generally, 2>ro hac vice, owner of the 
vessel, is properly a party to an action for salvage (r), and 
the representative of a foreigner lost at sea in an action of 
damage (s). 

(n) Wmi. & B. a». 

(o) The Jvlinder, Spk. 70. 

(p) Tht Dowthorpe, 2 W. Rob. 73, 77. 

(4) Wms. & B. 2S9. 

(r) The Boinei^tttd, 61 L. T. 128 ; we also notes to Rule 29, ante. 

(i) Tht Seoul, L. R. 3 Ad. 512; 41 L. J. Ad. 42. 
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The court will not add parties so as to tnm an action **^— *•**■ 
in rem. into an action in penona/m if). 

As to practice where infants and others under dieabili- 
tiieB are interested, vide ante. 

31. For the purpoeefl of the last preceding rule^^^^^, 
ftQ underwriter or insurer shall be deemed to be a""*""""^ 
person interested in the action. 

It has been held that underwriters might intervene 
under the English rule cited in preceding note (u). 

32. The judge may order upon what terms anyJjnMQpra^ 
person shall come in, and what notices and docu- rSMw.""*** 
ments, if any, shall be given to and served upon 

him, and may give such further directions in the 
matter as to him shall seem fit. 

In an action for damage by collision brought by a 
vessel at anchor against a vessel in tow of a tug, the own- 
ers of the tug were made third parties, as the defendants 
claimed to be indemnified by them against the plaintiff's 
claim, on the ground that the improper navigation, if any, 
was that of the tug. An application for direction was 
Babsequently made, and it was held that the third parties 
must be dismissed, as questions would probably arise 
between them and the defendants by which the plaintiffs 
might be embarrassed, different from those upon which the 
action between the plaintiffs and defendants would turn (v). 

In The. Annandale (w) and in The Native Pearl (x) the 
owner was served with notice of the proceedings. 

Consolidation of Actions. 

33. Two or more actions in which the questions ^"^t^^^ 
at issue are substantially the same, or for matters 

which might properly be combined in one action, 

{() The Explorer, L. R. S Ad. 2B9 ; 40 L. J. Ad. 41. 
(u) Tke Regina del Man, Br. & Lush. 31S. 
{t) He Biaata, 8 P. D. 90. 
(w)37L.T. N. a364. 
ix) 37 L. T. N. S. 542. 
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Biiiww.»». taay be consolidated by order of the judge upon 
such terms as to him shall seem fit. 

To afford grouDd for consolidation, the actions most 
depend on the same facts, though, as regards salvage 
actions, the court has a somewhat wider power (y). The 
court after having consolidated, can sever the actions if 
necessary (z), and such consolidation may take place either 
on the application of the plaintifls or defendants (a). Upon 
consolidation it is usual to give the conduct to the plaintiff 
in the first action with feave to the other plaiati& to deliver 
aeparat-e statements of claim (b). 

The court will refuse to consolidate cross actions of 
damage in personam where there has been no service of 
the writ in the principal action (c). 

In a case where two actions were instituted on behalf 
of plaintiSs, having adverse interests against the same 
vessel, to recover salvage reward in respect of services ren- 
dered on the same occasion, the court,, on the plaintiSs 
refusing to consent to a consolidation order, allowed the 
defendanta to make a single tender in respect of the claims 
in both actions {d). 

Sl^tJilSf" 34. The judge, if he thinks fit, may order 
at ume tima. ggyg^j^] actlous to be tried at the same time, and 

on the same evidence, or the evidence in one 

action to be used as evidence in another, or may 
tmimudd. order one of several actions to be tried as a test 

action, and the other actions to b& stayed to abide 

the result. 

Wabbants. 
Warrant inaa 35. Ill au actiou 171 rem, a warrant for the arrest 

action in nui. ' 

of property may be issued by the registrar at the 

(ji) Tht Waiiam Hutt, Lush. 25. 
(2) The Witliant Butt, antt : and Wms. ft B. 389. 
(a) TKt atelponume, L. K. 4 Ad. 130 ; 29 L. T. N. S. 40S. 
{b) The Cami'>polilan, 9 P. D. 35fi ; The Bjorn, ift. 38™, 
(c) The HelmtUM.—TKe Caiaioaia, 7 P. D, 67. 

(rf) Tht Jaaib Laaditrom, 4 P. D. 191 (one net of costo) ; The Paeithta, 
5 P. D. 6 ; The Ungfard, 6 P. D. 60. 
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time of, or at any time after, the issue of the writ of '"^ **• "■ 
aummons, on an affidavit being filed, as preBcribed 
by the following rules. A form of affidavit to lead 
warrant will be found in the appendix hereto, No. 
14. 

The English Admiralty Court Rules, 1859, r. 8, required 
the liling of a praecipe as well as an affidavit ; and such is 
DOW the practice in the High Court in Admiralty (e). 

If an arrest it) made in bad faith, or with gross negli- 
gence, or if it be continued longer than is necessary, the 
owner of the vessel is entitled to ask the court for damages 
in respect of such arrest (/). 

Queen's ships are not liable to arrest. When such a 
vessel is to be proceeded against the practice in England is 
for the registrar or the plaintiffs solicitor to inform the 
Lords of the Admiralty of the fact, and the Admiralty 
Proctor there enters an appearance (jr), 

36. The affidavit shall state the nature of the*^»^'j^^^ 
claim, and that the aid of the court is required. owm.*"- 

37. The affidavit shall also state: — aim:- 

(a) In an action for wages, or possession, the Jj^^"^'^ 
national character of the ship, and if 
the ship is foreign, that notice of the . 
action has been served upon a consular 
officer of the State to which tile ship 
belongs, if there is one resident in the 
district within which the ship is at the 
time of the institution of the suit ; and 
a copy of the notice shall be annexed 
to the affidavit ; 
This provision corresponds with the English Admiralty 
Rule.— Ord. V. r. 16 (A). 

le) WniB. ft B. 2nd ed. 2M. 

(/) The Volant, Br. ft L. 321 ; 27i« Otahire irifeA, II. 362; 7he Emn- 
gtiUmoi. Sw. 378 ; The Margaret Jane, L. R. 2 Ad. 345. 
{g). The Comtu, 2 Dodi. 464 ; The Athoi, 1 W. Bob. 374. 
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'*'"'*^ (b) In an action for necessaries, the national 
Id ■e^Mifot character of the ship, and that, to the 

best of the deponent's helief , no owner 
or part owner of the ship was domiciled 
within Canada at the time when the 
necessaries were supplied ; 
jtbnuaiiw. ^^j ju j^jj action for building, equipping, or 

repairing any ship, the national char- 
acter of the ship and that at the time 
of the ioBtitution of the action, the 
ship, or the proceeds thereof, are under 
the anest of the court ; 
{Swiin''<>o. C*^) ^° '^^ action between co-owners relating to 

*'™*"" the ownership, possession, employment, 

or earnings of any ship registered in 
such district, the port at which the 
ship is registered and the number of 
shares in the ship owned by the party 
proceeding. 

tm'bMM^,. 38. In an action for bottomry, the bottomry 
bond in original, and, if it is in a foreign language, 
a translation thereof, shall be produced for the 
inspection and perusal of the registrar, and a copy 
of the bond, or of the translation thereof, certified 
to be correct, shall be annexed to the affidavit. 

JTdVthouifh 39. The registrar, if he thinks fit, may issue a 

S^^ui^!]] warrant, although the affidavit does not contain all 
pJiSj^n. the prescribed particulars, and. in an action for 
bottomry, although tbe bond has not been pro- 
duced ; or he may refuse to issue a warrant without 
the order of the judge. 

5h™pii- 40. The warrant shall be prepared in the regis- 

wh^ ril^^. try, and shall be signed by the registrar, and issued 



.dbyCoogle 



Bules and Practice. 29 

under the seal of the court. A form of warrant '°'**^ .., 
will be found in the appendix hereto, No. 15. 

41. The warrant shall be served by the marshal, bvm.J^or 
or his oflBcer, in the manner prescribed by these ^ °''^°"' 
rules for the serrice of a writ of summons in an 
action in rem, and thereupon the property shall 
be deemed to be arrested. 

For manner of service of writ see Rule 10. 

After the arrest the marshal is liable for the safe 
custody of the matt«r arrested (i); and any person who 
Interferes with, or carries away the property, is liable to 
an attachment for contempt {j). 

A warrant against a ship extends to her sails and 
rigging ashore or detached (k), and to other things of a 
like kind appurtenant to the ship (I), but not to passengers' 
wearing apparel and personal lu^a^ (m). 

The freight itself cannot be arrested, but when it 
remains impald the cargo can be arrested as representing 
it (it). Nor can the cargo be arrested in a damage suit, 
except as representing freight (o). But the usual way of 
proceeding against the freight is to move the judge to issue 
an order commanding those from whom the freight is due 
to pay the money into court. The freight due on the 
whole of the cetrgo on board at the time a lien attaches is 
payable as well as on that part which is on board at the 
time of the arrest (p). 

When the marshal sends by telegram to his substitute XVi^*Bi^' 
at an out port notice of the issue of a warrant, and such """'■ 
substitute communicates it to the master of the ship against 

(i) The Boop, 4 0. Bob. !«. 
(}) I%t PdTtl, 3 H«re- «»■ 
(k) The Ahxandtr, 1 Dods. 282. 
(q Wina. ft B. 2nd ed,, 260. 

(m) The WiUen III.. 3 L. R. Ad. 487 ; 2S L. T. N. 3. 386. 
(n) The Lto, 31 L. J. Ad. 78 ; 6 L. T. N. 3. 68 ; The Roediff, L. R. 2 A. 
ftE.363. 

(o) ThtFU-ra, L. E. 1 Ad. 46. 

{p] TheSoediJf.L.'&.aiA.ilia; 38L. J. Ad.e6. 
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^^- which it b issued, it is a contempt of court to move the 
ship from the place where it is lying (9). 

^,4e. 42. The warrant may be served on Sunday, 
Good Friday or Christmas Day, or any pubhc hoh- 
day, as well as on any other day. 

i^I" 43. The warrant shall he filed by the marshal 
'*'" within one week after service thereof has beea 

completed, with a certificate of service indorsed 

thereon. 
MM 44, xhe certificate shall state by whom the 

warrant has been served, and the date and mode 

of service, and shall be signed by the marshal. A 

form of certificate of service will be found in the 

appendix hereto, No. 16. 

The lien of the plaintiff in an action in rem takea effect 

from the moment of arrest of the ship (r). 

Bail. 



it shall be given by filing one or more bailbonds, 
each of which shall be signed by two sureties, 
unless the judge shall, on special cause shown, 
order that one surety shall suffice. 

As a general rule bail is required to the amount of the 
claim (s), and a sum to cover costs (f). If the amount of 
the costs, with or without damages, exceeds the sum for 
which bail has been given, the court will order the re- 
arrest of the ship for the satisfaction of such costs (u). In 
actions of restraint the bond is for the safe return of the 
ship (v). 

iq) Tht Seralglio, L. R, 10 P. D- 120. 

(r) Tht CiOa, 13 P. D. 83. 

l() ThtSt. Olaf.L. R. 2 Ad. 360; 3B L. J. Ad. 41. 

(t) Wins. &. B. 2ad ed.. 235. 

(t>) TAei'rwttom.L. K, 3Ad.495! 41 L. J. Ad. 1. ' 

(r) Bucoe Ad. Pr. GO ; See note to rule 53, infra. 
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Vessels ma,y be released in actiooB of damage, when Kai— *»-P: 
bail is given to the amount of the statutory liability npon 
an affidavit as to tonnage and non-privity of owners (w). 

46. Every bailbond shall be signed before theB^^nj^^^ 
registrar, or by his direction before a clerk in the ^'""- °'' 
registry, or before a commiBsioner having authority 

to take acknowledgments or recognizances of bail 
in the court, or before a commissioner appointed 
by the court, to take bail. Forms of bailbond and 
commission to take bail will be found in the appen- 
dix hereto, Nos. 17 and 18. 

47. The sureties shall justify by affidavit andf^jl"" 
may attend to sign a bond either separately or 
together. A form of affidavit of justification will 

be found in the appendix hereto, No. 19. 

48. The commission to take bail and the affi- gJi;^*"^ ** 
davits of justification shall, with the bailbond, 

when executed, be returned to the registry by the 
commissioner. 

49. No commissioner shall be entitled to takeNottobee^ea 
bail in any action in which he, or any person in™^'*"- 
partnership with him, is acting as solicitor or 

agent. 

50. Before filing a bailbond, notice of bail shall N"*^;^;^ 
be served upon the adverse party, and a certificate **"^' 

of such service shall be indorsed on the bond by 
the party filing it. A form of notice of bail will 
be found in the appendix hereto. No. 20. 

51 . If the adverse party is not satisfied with the J'^i^g"* " 
sufficiency of any surety, he may file a notice of 
objection to such surety. A form of notice of 
objection to bail, will be found in the appendix 
hereto No. 21. 

(if) (Sw statute in Appendix bb to limitation of liability.) 
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\_ Groundless objoctions to bait expose the party taking 
them to damages and costs {x). 

52. Upon such objection being filed with the 
registrar an appointment may be obtained for its 
conflideration before him. Twenty-four boon' 
notice of such appointment shall be given to the 
plaintiff unless the judge for special reasons allows 
a shorter notice to be given ; and, on the return ol 
the appointment, the registrar may hear the parties 
and any evidence they may addace regarding the 
sufficiency of the sureties ; and he may direct such 
sureties to submit themBelves to cross-examination 

T on their affidavits of justification; and he may 
allow or disallow the bond. He may adjourn the 
appointment from time to time if he thinks neces- 
sary, and shall himself make such inquiries respect- 
ing the sureties as he thinks fit. 

Exorbitant swm. — A ship waa arrested, and bail re- 
quired for an exorbitant sum : it was held that the plain- 
tiffs must pay the coats and expenses incurred by the 
defendants in giving this bail (y). 

Restraint. — In an action of restraint the bail bond 
should not be to pay what may be adjudged against the 
defendant in an action, but simply for the appraised or 
agreed value of the plaintiff's shares, in case the ship does 
not return to the particular port named in the bond (z). 

When an action is settled by agreement, or where a 
tender has been accepted, application may be made in 
chambers to dismiss the bail (a). 

BELEA.SBS. 

53. A release for property arrested by warrant 
may be issued by order of the judge. 

(x) Wdu. 1 B. 2nd (d., 291. 

(y) The OeoTgi OonlOB, 9, P. D. «. 

(2) Tht Bcbert i)tettn*»n, 10 P. D. Vi;mdae«TKe TMemf, 13 P. D. ISO. 

(a) Wdu. t B. 287. 
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54. A release may also be issued by the regis- '"'*'"•"• 
trar, unless there is a caveat outstanding against wheo^uiMT^ 
the release of the property, — amaj-- 

(a) On payment into court of the amount fnlTo^t? 

claimed, or of the appraised value of 
the property arrested, or, where cargo is 
arrested for freight only, of the amount 
of the freight verified by affidavit ; 

(b) On one or more bailbonds being filed for^j^ji]^'^ 

the amount claimed, or for the appraised 
value of the property arrested, and on 
the allowance of the same if objected to; 
or if not objected to on proof that twenty- 
four hours' notice of the names and 
addresses of the sureties has been pre- 
viously served on the party at whose 
instance the property has been arrested; 

(c) On the application of the party at whose ^p^U'^^on 

instance the property has been arrested; 

(d) On a consent in writing being filed signed 5^™g"""° 

by the party at whose instance the prop- 
erty has been arrested ; 

(e) On discontinuance or dismissal of the action ™^^™^f"- 

in which the property has been arrested. 

55. Where property has been arrested for salv-J^^^,^ 
age, the release shall not be issued under the fore- '^"«*- 
going rule, except on discontinuance or dismissal 

of the action, • until the value of the property 
arrested has been agreed upon between the parties 
or determined by the judge. 

By the practice in Admiralty in England, in a cause of 
salvage the value of the property under arrest ia agreed upon 
or an affidavit of value filed before the property is released. 
A. C. R 50 (1859) and Ord. XXIX. r. 6. Generally the 
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RaiM MM. value shown by affidavit is conclusive. But if the 
salvors are not satisfied they may have an official appraise- 
ment (b). 

«1™'" "" 66. The registrar may refuse to issue a release 
without the order of the judge. 

S^i^eof 57. The release shall be prepared in the regis- 

reiewe. ^^^ ^^^ shall be sigued by the registrar, and issued 
under the seal of the court. A form of release will 
be found in the appendix hereto, No. 22. 
R^M«, how gg rpjjg release shall be served on the marshal, 
either personally, or by leaving it at his office, by 
the party by whom it is taken out. 
S^^S" 69. On service of the release and on payment 

SSToi'Si^e, to the marshal of all fees due to, and charges 
incurred by, him in respect of the arrest and cus- 
tody of the property, the property shall be at once 
released from arrest (c). 

Peeliminaky Acts. 

Pr^intrr gQ jjj gji actlou for damage by collision, each 

party shall, within one week from an appearance 

being entered, file a PreHminary Act, sealed up, 

ooattou. signed by the party, and containing a statement of 

the following particulars: — 

In the requirement of a Preliminary Act the English 
practice is here followed (d). But there is one more par- 
ticular here, viz., (14), than in the English formula (e). 
"""*•■ (1) The names of the ships which came into 

collision, and the names of their 
masters ; 

(6) See The Jama Armatrong, L. R. 4 Ad. 380; 7%e BtUy, 5 C. Bob. 
296 J I»« Fonno, 37 L. T. N. S. 364. 

(«) Ab to liability for dalaying releue see The Comer, Br. & L. 161 ; IS 
L. T. N. S. 62 1 Mid Rule 18S, iT^fra. 

(<f) Wmi. A^ B. 2nd ed., 366. 

(() Smith'! Ad. Vaa, 4th ed. <18e2], 146. 
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(2) The time of the collision ; '■^«°- 

(3) The place of the collision ; ""•■ 

(4) The direction and force of the wind ; ^i„a^ 

(5) The state of the weather ; weMiMr. 

(6) The state and force of the tide, or, if the ^we 
collision occured in non-tidal waters, of 
the current ; 

(7) The course and speed of the ship whenC"'^"'" 
the other was first seen ; 

(8) The lights, if any, carried by her ; ^^^*^ 

(9) The distance and bearing of the other ship ^^^ "■* 
when first seen ; 

(10) The lights, if any, of the other ship which i^^J.'"'"' 
were first ^seen ; 

(11) The lights, if any, of the other ship, othero"^"«'>«^ 
than those first seen, which came into 
view before the collision ; 

(12) The measures which were taken, and when, J^™"* 
to avoid the collision ; 

The parts of ea 
into collision ; 
(14) What fault or default, if any, is attributed |^!*i^ 

to the other ship. 
The object of the Preliminary Act is to have the leed- 
JDg circumstances of the collision placed in a formal 
docQmentary shape whilst fresh in the recollection of the 
parties ; any application, therefore, to amend the Act must 
be made at once, and no amendment will be allowed at the 
bearing (/). 

Article 9. — ^To this article the statement on behalf of 
the defendants was : — " The Lobelia when first seen was 
at anchor." Upon application of plaintiffs it was ordered 
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Kni—ei-et to be amended, which waa done by the addition of the 
words : " distant about two miles nearly ahead, but on the 
port bow withal " (g). 

Preliminary Acts are only required in actions of 
damage caused by collision between ships ; and not where 
an action is brought by some one other than the owner of 
the injured vessel, as by the owner of cai^ laden on board 
a ship, against that ship for damage caused by collision 
with another vessel (A). But they were held to be neces- 
sary in an action under Lord Campbell's Act for the death 
of a seaman on board caused by a collision (i). 

The court will not allow a party to contradict his pre- 
liminary Act at the hearing (j). 

Pleadings. 

Nopuadtagi, 61. Every action shall be heard without plead- 
ings, unless the judge shall otherwise order. 

ohSiS°dS™U ^^" ^^ *" order is made for pleadings, the 
SflKf witoiD plaintiff shall, within o?ie week from the date of the 
mIiT™!'" order, iile his statement of claim, and, within one 
■week from the filing of the statement of claim, the 
defendant shall file his statement of defence, and 
within one week from the filing of the statement of 
defence the plaintifi shall file his reply, if any ; 
and there shall be no pleading beyond the reply, 
except by permission of the judge. 

Deteuduit 63. The defendant may, in his statement of 

^'j^connier- defonce, plead any set-oflf or counter-claim. But 
if, in the opinion of the judge, such set-off or 
counter-claiin cannot be conveniently disposed of 
in the action, the judge may order it to be struck 
out. 

ig) The Oodiva, 11 P. D. 20. 

(ft) Tht John Botmt, 36 L. T. N. S. 29 1 35 W. R. 7M. 

(i) Wnw. ft B. 3nd ed., 367. 

(j) The VoH^fCm, Sw»b. 618. 
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The limitetion of liability under M. S. Act, 1862, a. 64, ^^•J- . 
can be claimed by counter-claim (k). Though it has been 
held that it may be properly pleaded as a partial ground oE 
defence (l) 

The set-off claimed must be connected with the original 
eanse of action (m). 

The court haa jurisdiction by 24 V. c. 10, s. 34, to order Ooiratre-otaiin. 
a plaintiff in an action for damage by collision to give 
security for damtiges to a defendant who brings a counter- 
dfum. It may exercise this power when such plaintiff is 
a foreign sovereign whose ship cannot be arrested (n). 

64. Every pleading shall be divided into short ^J^^;^ 
paragraphs, numbered consecutively, which shall *"■ 
state concisely the facts on which the party relies ; 
and shall be signed by the party filing it. Forms 
of pleadings will be found in the appendix hereto, 
No. 23. 

A fact is not to be implied from a general allegation, 
but to be distinctly stated (o). * 

A statement of claim in a salvage action omitted to 
allege that there was any risk to life, or what plainti^ 
would say aa to the state of the sea or weather, or whether 
there waa any, and what degree of danger. On motion by 
defendants for a further and better statement of claim or 
particulars, it was held that the plaintiff must deliver a 
fnller statement of claim (p). 

It has been held in the High Court. England, that Putioaikn 
the rule as to giving the opposite party particulars 
of any general allegation in pleadings ought to be the 
■ame in Admiralty as in the Q. B. Division. Where, 
therefore, in an action in the Admiralty Division by cargo 
owners x^ainst ship owners for delivery of cargo in a 

(t) Tht Clutka, » L. J. All. 108 ; 39 L. T. N, S. 36. 

{I) W.hlb8i« T. Yoiing, 45 L. J. C. P. D. 783. 

(m) P^witk V. Soott. L. R. 2 Ch. D. 736. 

In) Tlu HtKiaUU, 10 P. D. 33 C. A. 

(o) The Marpaia, L. R. 4 P. C. 212 ; 26 L. T. N. S. 333. 

\p) Tht Itit. 8 F. D. 227. 
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■_ dama^d condition, the statement of claim alleged that the 
damage was not occasioned by any of the excepted perik' 
mentioned in the bill of lading under which the cai^ had 
been shipped, but was occasioned by the defective conditioH 
of the vessel or by the negligence or breach of duty of the 
defendants or their servants, it was held that the defend" 
onto were entitled to particulars of the defects rendering 
the vessel not fit to carry the cargo (g). 

A demand for particulai-s may be allowed where par* 
ticulars are sought o£ damage to cargo for the purpose of 
admitting some liability, and of damage to a ship which 
has been totally lost at sea (r). 

Where a suit is brought for master's wages and dis- 
bui'sements the plaintiff is bound to furnish accounts before 
bringing such an action (s). 

65. It shall not be necessary to set out in any 
pleading the words of any document referred to 
therein, except so far as the precise words of the 
document are material. 

QuMtioniot 66. Either party may apply to the judge to 

raiaedmaybe declde forthwith any question of fact or of law 

deal aed forth- ■' '■ 

'^'^ raised by any pleading, and the judge shall there- 

upon make such order as to him shall seem fit. 

AmB^menioi 67. Any pleading may at any time be amended, 
either by consent of the parties, or by order of the 

judge. 

A further and better statement of the nature of the 
claim or defence, or further and better particulars of any 
matters stated in any pleading, may in all cases be ordered 
by the court or judge upon such terms as to costs as may 
be just (t). 

(?) The Bory, 7 P. D. 17, C. A. 

(i-) Tkt Wtlterkom, 34 L. T. N. 3. 687 ; 24 W. R. 324 ; Tht If. P. yeOnn, 
34 L. T. N. a 688 1 24 W. R, 334. But see The Freedom, L. R. 2 Ad. 346. 
(!) The Fltur de Lit, L. R. 1 Ad. 3U. 
It) Wma. t B. 2n(l eS., 350. 
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The court may order a pleading to be partially *''^*'- 
amended or to be wholly struck out according as it 
thinks just (v). 

lKTEBIlOai.IOBlEB. 

68. At any time before the action is set downLwv6^»d^ 
for hearing any party, desirous of obtaining the^S^'^^boi 
answers of the adverse party on any matters '°'^°'"*^*' 
material to the issue, may apply to the judge for 
leave to administer interrogatories to the adverse 
party to be answered on oath, and the judge may 
direct within what time and in what way they 
shall be answered, whether by aflSdavit or by oral 
examination. 

If strong reasons are given, interrogatories may be 
allowed before the delivery by the defendant of his state- 
ment of defence ; e. gr., where defendant appeared and 
stated that he was improperly sued as one of the owners 
of the ship {v). In collision actions, interrogatories ought 
not to seek information which should be disclosed by the 
Preliminary Act. (w). 

Interrogatories ought to be such as tend hoTia fide to 
support the case of the interrogator and to favour a com- 
plete inquiry into the truth of the issue which is before 
the court {x). 

In an action of damage arising out of a collision 
in which the plaintifTs vessel was lost, with all of the 
crew who could give evidence as to the collision, the 
plaintifis were allowed to administer interrogatories to the 
owners of defendant's vessel as to the circumstances of the 
collision {y). 

See notes to Rule 88, infra. 

(u) The Anldope, 4 L. R. Ad. 33 ; Tie CgUU, S7 L. T. N. 3. 1«5. 
(f) The HvrrOo. 28 L. T. N. a S74. 

{k) The BU^, 3* L. T. N. a 185 ; 24 W. R. 62i ; wrf vidt. The Radiior- 
ihirt. 6. P. D. 172. 

(c) ITu Mary AUxandria, L. R. 2 Ad. 312 ; 18 L. T. N. a 89L 
(y) Tht ItU of Csprui, 15 P. D. 134. 
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BniM ■»-»»■ g9_ The judge may order any interrogatory that 
objMUoiubie he considers objectionable to be amended or struck 
^•■^•a or °'^* ' ^^^ ^^ *^® party interrogated omits to answer 
■Rnokoac. qj. answers insufficiently, the judge may order him 
to answer, or to answer further, and either by 
affidavit or by oral examination. Forms of inter- 
rogatories and of answers will be found in the 
appendix hereto, Nos. 24 and 25. 

DiSCOVEBY AND INSPECTION. 

DiKotety ds 70. The judge may order any party to an action 
obuinad. to make discovery, on oath, of all documents which 
are in his possession or power relating to any 
matter in question therein. 

71. The affida\it of discovery shall specify 
which, if any, of the documents therein mentioned 
the party objects to produce. A form of affidavit 
of discovery will be found in the appendix hereto, 
No. 26. 
Motioetopro. 72. Any party to an action may file a notice to 
•pj^or^ any other party to produce, for mspection or tran- 
scription, any document in his possession or power 
relating to any matter in question in the action. 
A form of notice to produce will be found in the 
appendix hereto, No. 27. 

t>tamtopr^ 73. If the party served with notice to produce 
abtSoedT omits or refuses to do so within the time specified 
in the notice, the adverse party may apply to the 
judge for an order to produce. 

In the case of a forei^ owner of a ship the time ia to 
be a reasonable time according to distance and other cir- 
cumstances {z). 

If a party makes application for an order without first 
complying with rule 72, or requesting the opposite party 

{!) Tkt JEoiDw, 84 L. T. N. 3. 742. 
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to give him inspection, he is liable to be condemned in the >niM t*-tt. 
coets of the motion (a). An affidavit in support of such 
an application should state as distinctly as possible of what 
documents inspection is sought (b). 

Admission of Documents and Facts. 

74. Any party may file a notice to any other noumm»mu^ 
party to admit any document or fact (saving all gj^** *"' •* 
just exceptions), and a party not admitting it after 

such notice shall be liable for the costs of proving 
the document or fact, whatever the result of the 
action may be, unless the taxing officer is of 
opinion that there was sufficient reason for not 
admitting it. Forms of notice to admit will be 
found in the appendix hereto, Nos. 28 and 29. 

75. No costs of proving any document shall beNooo.uma«M 
allowed, unless notice to admit shall have beeuBt'en. 
previously given, or the taxing officer shall be of 
opinion that the omission to give such notice was 
reasonable and proper. 

Special Case. 

76. Parties may agree to state the questions at Ij* 
issue for the opinion of the judge in the form of a 
special case. 

77. If it appears to the judge that there is in 
any action a question of law which it would belJiJli'S. 
convenient to have decided in the first instance, 
he may direct that it shall be raised in a special 
case or in such other manner as he may deem 
expedient. 

A question of law' was tiied without pleadings or 
admissions, and without a special case, upon the documents 
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;^ in an action on a policy of insurance on chartered freight; 
the judge having ao ordered under the English rule corre- 
sponding to this (c). 

78. Every special case shall be divided into 
paragraphs, numbered consecutively, and shall 
state concisely such facts and documents as may 
be necessary to enable the judge to decide the 
question at issue. 

79. Every special case shall be signed by 
parties, and may be filed by any party. 

Motions. 

80. A party desiring to obtain an order from 
the judge shall file a notice of motion with the 
affidavits, if any, on which he intends to rely. 

The practice in the Admiralty Division of the High 
Court (Eng.), is not only to file the notice of motion, but 
in defended cases, a copy of the notice of motion, together 
with the affidavits, if any, must, before filing the originals, 
be served on the adverse party at the address for service, 
or on his solicitor {d). 
5f 81. The notice of motion shall state the nature 
of the order desired, the day on which the motion 
is to be made, and whether in court or in chambers. 
A form of notice of motion will be found in the 
appendix hereto, No. 30. 

In the Admiralty Division of the High Court (Eng,), 
no motion is made to the judge in court save by counsel, or 
by a party in person {dd). 

82. Except by consent of the adverse party, or 
by order of the judge, the notice of motion shall be 
filed twenty-four hours at least before the time iit 
which the motion is made. 

(e) The Alpn, 1893, P. 109. 

{d) Wni» *: B.. 2nd od., 603 ; Smiib's Ad, Prac., 4th ed., 133. 

[dd) Wnn. & B., 2nd ed., 574. 
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83. When the motion comes on for hearing, bpi-m."- 
the judge, after hearing the parties, or, in theorferni.yt» 

' " ° ^ made od pKMt 

absence of any of them, on prooj that the notice of^'ot^'" "' 
motion has been duly served, may make such order 
as to him shall seem fit. 

84. The judge may, on due cause shown, ^^^ oi7ZdS.a*^ 
or rescind any order previously made. 

Tendeks. 

85. A party desiring to make a tender in satis- J™^™^,^^ 
faction of the whole or any part of the adverse fl?hig5r'"iotiee 
party's claim, shall pay into court the amount" 
tendered by him, and shall file a notice of the 

terms on which the tender is made. But the pay- 
ment of money into court shall not be deemed an 
admission of the cause of action in respect of which 
it is paid. 

It was formerly held that a tender to lie good must 
include a tender ot costa up to the time of the tender («) ; 
adding to the notice the words : " The defendant also 
agrees to pay the plaintiff's taxed costs up to the time of 
this tender," or to the same effect. But any reference to 
costs in the tender is apparently no longer necessary (/) ; 
though proper in all ordinary actions. A valid tender may 
be made reserving the question of costs (g). The above 
rule 85 retiuires, as does the High Court (Eng,) Ad. prac- 
tice the party making the tender to pay the amount 
tendered into court. And a plea of tender is bad unless 
the amount pleaded as tendered is so paid into court {h). 

If the plaintiff accepts the tender the action is at an | 
end, unless it is necessary to apply to court for directions l 
as to the costs, and the money will be paid out of court in I 
the usual manner (kh). I 

(e} The John, Luah. IX, 13. 

(/) The waiiam S^ngl«ii, 10 P. D. 1. 

(l/) Thg Hickman, L. E, 3 A. 4 E. 15. 

(A) The Xaimylh, 10 P. D. 41. 

(U) Wms. ft B. 405. 
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^^'*"**'- If he does not accept, he gives the notice provided for 
in Rule 86, and alleges in hie reply that the tender is 
insufficient ; the defendant having alleged the tender in his 
statement of defeuce,and the action proceeds to a hearing (i). 
In salvage actions it is usual, before tender is made in 
court, for the defendant's solicitor to make a tender to the 
plaintiff out of court. If the plaintiff accepts the tender 
thus made, the matter may be settled by the parties out of 
court. But the plaintiff, if he is entitled to costs, should, 
before discontinuing .proceedings, stipulate for payment of 
the coats, or apply to the court to give directions as to 
costs {ii). If the plaintiff refuses to accept the tender thus 
made, the defendant may then, as in other cases, proceed to 
tender by act in court, paying the amount tendered into 
court and giving the formal written notice as provided by 
Rule 85. 

In salvage actions, where a tender is made, the plaintiff 
has a right to have the value of the property ascertained 
before he can be called upon to reply to the tender (j). 

The offer of a sum in respect of salvage services should 
not include any sum in respect of plaintiff's coats {jj\ 
i-uingot ®6- Within a week from the filing of the notice 

"eSTp^Jf' the adverse party shall file a notice, stating 
^toSi, *" whether he accepts or rejects the tender, and if he 
shall not do so, he shall be held to have rejected 
it. Forms of notice of tender and of notice accept- 
ing or rejecting it will be found in the appendix 
hereto, Nos. 31 and 32. 

87. Pending the acceptance or rejection of a 
fa^^M?* tender, the proceedings shall be suspended. 

EvmENCE. 

88. Evidence shall be given either by affidavit 
liod-otgiv. or by oral examination, or partly in one mode, and 

partly in another. 

to Wms. & B. 40S. 

(ti) Wdm. & B. 2Dd ed., 403. 

[;■) mdV)&a. 

{j}) The lI'iHiam Syminglim, tup. 
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Evidence by affidavit is received in the following mat- Bitl>B& 
ters : — In actions for liinitation of liability, where the defen- 
dant only puts the plaintiff to proof of his case, without 
raising any special defence, the course of practice is, the 
solicitors for the parties usually consenting, or a judge's 
order being obtained under Rule 89, for the entire evidence 
in the cause to be given on affidavit. And in other con- 
tested actions there are certain matters which, in whatever 
mode the remainder of the evidence in the action be taken, 
are in practice proved by affidavit. Thus, in an action of 
salvage, the value of the property proceeded against ia, in 
the absence of any appraisement, proved by defendant's 
affidavits of value. In England, in actions of damage or 
actions of salvage, copies of extracts from the logs kept by 
light-keepers with reference to the direction of the wind or 
the state of the weather at the tifhe of the collision, or the 
performance of the alleged salvage services, are usually 
admitted in evidence if verified by affidavits sworn by the 
clerks having the custody of the original log8(/i;). Affi- 
davits of superintendents, or resident keepers appointed 
under the Act (1), respecting Lighthouses, etc., of similar 
matters will no doubt be receivable, as well as those of 
government officials appointed under the Wrecks and 
Salvage Act (m), and other statutes. By the late statute. 
The Canada Evidence Act, 1893, it is provided (s. 13), that 
where a book or other document is of so public a nature aa 
to be admissible in evidence on its mere production from 
the proper custody, and no other statute exists, which 
renders its contents proveable by means of a copy, a copy 
thereof or extract therefrom shall be admissible in evidence 
in any court of justice, or before a person having, by law 
or by consent of parties, authority to hear, receive and 
examine evidence, provided it ia proved that it is a copy or 
extract purporting to be certified to be true by the officer 
to whose custody the original has been entrusted. 

By the Imperial Statutes (set forth in Appendix) 3 & 
4 V. c. 65, ss. 7, 8, 9, and 24 V. c. 10, as. 17-22, made ap- 

{*) Wmi &B..429. 

(I) R. S. C. o. 70. 

(m) R. S. C. c. 8L 
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^''^*'- plicable to Colonial Courta of Admiralty by The Colonial 
Courts Admiralty Act, 1890, power waa conferred upon 
the High Court of Admiralty to summon witnesses before 
it, to compel either party io any cause or matter to answer 
interrogatories, to compel discovery, production, and in- 
spection of documents, examination on commission, and to 
compel the attendance of witnesses by writs of aubpoma ad 
teatijicanduvi or duces tecum and generally sa to witnesses 
and evidence in Admiralty. 

The practice in the High Court (Eng.) in Admiralty ia, 
(there being b. rule to that effect), that in default actions 
in rem (n), and in references, and upon any motion, petition 
or summons, evidence may be taken by affidavit (o). The 
person making such affidavit is subject to cross-examina- 
tion. (Rule 90, infra). 

By the practice of the High Court (Eng.) ia Admiralty 
where affidavits have been previously made and read in 
court upon any proceeding in a cause or matter, they may 
be used on motion before the judge in chambers (/>). 

Evidence taken before the Admiralty registrar, or 
before an examiner or commissioner, is regarded as ad- 
missible as evidence in the suit for all the purposes for 
which the same evidence, it it had been taken before the 
judge orally in court, would have been admissible ; it being 
open to any party to apply for an order that a witness 
who has made a deposition in an action attend for exami- 
nation viva voce at the hearing (q). 

When defendant admits all the facts pleaded in the 
statement of claim in a safvage action, the plaintiff 
will not be allowed to call evidence except by permission 
of the court and on special grounds (r). 

Aletterfrom the master of a ship to the owners is admis- 
sible as evidence against them in regard to the facte therein 

(n) TluSolit,10 P. D. 62; Tlu Sfaetoria, 2 P. D. 3; Wnu. ft 6. 2nd ed. 
429. 

(o) Wm». ft B, 2nd. ed. 419, 613. 

(p) Ibid, iSQ. 

{q) S«e Wmi. & B. 2Dd ed. 12S, and lalei 90, 91, Ht/rn. 

(r) TheSardtBKk, 9 P. D. 32. 

(») IV SWwnff, 10 P. D. 137. 
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stated ; but the opinion of the master in such a letter is not gimw-M- 
evidence (s). 

In an action of damage the engineer')) 1(^ is admissible 
as evidence against the ship owner hj whom the engineer 
is employed (()■ 

In an action of limitation of liability the defendants by 
their defence denied that the registered tonnage of the 
plaintiff's ship was the correct tonnage, and at the hearing 
tendered evidence in support of their defence, and it was 
held the evidence was admissible (u). 

By The Canada Evidence Act, 1893, 3. 3, "A person 
shall not be incompetent to give evidence by reason of 
interest or crime," and by s. 5, " No person shall be 
excused from answering any question upon the ground that 
the answer to such question may tend to criminate him, or 
may tend to establish his liability to a civil proceeding at 
the instance of the Crown or of any other person." See 
further provisions in The Evidence Act. 

89. Evidence on a motion shall in general be ^'""'"* '" 
given by affidavit, and at the hearing by the oral Si™Jd 1?1^ 
examination of mtnesses ; but the mode or modes ""raerrt' " 
in which evidence shall be given, either on any 
motion or at the hearing, may be determined 

either by consent of the parties, or by order of the 
judge. 

90. The judge may order any person who has ord«rw it- 
made an affidavit in an action to attend for cross- ««u»iiu«tk.a. 
examination thereon before the judge, or the regis- 
trar, or a commissioner specially appointed. 

91. Witnesses examined orally before theTh<otaer«na 
judge, the registrar, or a commissioner, shall bej^-^^yt^ 
examined, cross-examined, and re-examined in""'"''"^-** 
such order as the judge, registrar or commissioner 

may direct ; and questions may be put to any wit- 

(() Tht SaH qfDia^fria, 10 P. D. 81. 
(h) Tht Reetpta, 14 P. D. 131. 
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■_ ness by the judge, registrar, or commissioner, as 



the case may be. 

The practice in Admiralty, High Court, (Eng.), as to this 
is: That the examiner may put any question as to the 
meaning of any ansvrer or as to any matter arising in the 
course of the examination. If any question put to a 
witness is objected to, the question and answer should be 
written down separately, and a note .made of the objection. 
Any special matter arising in the course of the ezamioatioa 
may be set forth in the return made by the examiner or 
commissioner (v). 
EitmiiutuoD 92. If any witness is examined by interpreta- 
^- tion, such interpretation shall be made by a sworn 

interpreter of the court, or by a person previously 
sworn according to the form in the appendix here- 
to, No. 33. 

Oaths. 

OftthB.p«noni 93. The judge may appoint any person to ad- 
' minister oaths in Admiralty proceedings generally, 
or in any particular proceedings. Forms of appoint- 
ments to administer oaths will be found in the 
appendix hereto, No. 34. 

D«oi»r»tioD Id 94. If any person tendered for the purpose of ■ 
" giving evidenbe objects to take an oath, or is 
objected to as incompetent to take an oath, or is 
by reason of any defect of religious knowledge or 
behef incapable of comprehending the nature of an 
oath, the judge or person authorized to administer 
the oath shall, if satisfied that the taking of an 
oath would have no binding efTect on his conscience, 
permit him, in lieu of an oath, to make a declara- 
tion. Forms of oath and of declaration in lieu of 
oath will be found in the appendix hereto, Nos. 36 
and 36. 

iv) Wnu. ft B. 2nd ed. 4Z7. 
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95. Every affidavit shall be divided into short*^^^,^^^ 
paragraphs numbered consecutively, and shall beEIiSS^V.. 
in the first person. 

96. The name, address, and description of every Name. »dd««, 
person making an affidavit shall be inserted there- 
in. 

97. The names of all the persons making anj^»^j"*°'° 
affidavit, and the dates when, and the places 

■vrhere it is sworn, shall be inserted in the jurat. 

98. When an affidavit is made by any person A^ji^by^ 
who is blind, or who from his signature or other- S^'^^i^o'vlr" 
wise appears to be illiterate, the person before *" "' 
whom the affidavit is sworn shall certify that the 
affidavit was read over to the deponent, and that 

the deponent appeared to understand the same, 
and made his mark or wrote his signature thereto 
in the presence of the person before whom the 
affidavit was sworn. 

99. When an affidavit is made iu English by aAmanTftbr 

. . InlsrprBta- 

person who does not speak the English language, JJ,"^ ™'' 
or in French by a person who does not speak the 
French language, the affidavit shall be taken down 
and read over to the deponent by interpretation 
either of a sworn interpreter of the court, or of a 
person previously sworn faithfully to interpret the 
affidavit. A form of jurat will be found in the 
appendix hereto, No. 37. 

100. Affidavits may, by permission of the judge, |J,'^^»^j^." 
be used as evidence in an action, sa'V'ing all justlil^J""' 
exceptions,— Po™«.ior.. 

(1) If sworn to, in the United Kingdom of 
Great Britain and Ireland, or in any 
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British possession, before any person 
authorized to administer oaths in the 
4 said United Kingdom or in such pos- 

session respectively ; 
(2) If sworn to in any place not being a part 
of Her Majesty's dominions, before, a 
British minister, consul, ^ice-consul, 
or notary public, or before a judge or 
magistrate, the signature of such judge 
or magistrate being authenticated by 
the official seal of the court to which 
he is attached. 
*™5^(or» ^^■'- '^^^ reception of any affidavit as evidence 
I^'tymVybB ^^J be objected to, if the affidavit has been sworn 
obiected to. ijgfQjg (jjjQ solicitor for the party on whose behalf 
it is offered, or before a partner or clerk of such 
solicitor. 

Examination of Witnesses before Trial. 

betoS.'tr'w'Sf ^^^- '^^^ j"^66 may order that any witness, 
™^Mwnd ^vbo cannot conveniently attend at the trial of the 
*^"' action, shall be examined previously thereto, be- 

fore either the judge, or the registrar, who. shall 
have power to adjourn the examination from time 
to time, and from place to place, if he shall think 
necessary. A form of order for examination of 
witnesses will be found in the appendix hereto, 
No. 38. 

The Admiralty practice of the High Court, (Eng.), 
admits of the examination before ti-ial of witnesBes who 
cannot be detained until the hearing {V}). 

See as to evidence generally Rule 88 and notes. 

bi^^m." ' l*^^- ^^ ^^^ witness cannot be conveniently 
I^SS^ap- examined before the judge or the registrar, or is 

(w) Wins, h B. 418, cU. The Tvx Friends, Liu*. 662, 
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beyond the limits of the district, the judge may^^i^t^ 
order that he shall be examined before a commis- 
sioner specially appointed for the purpose. • 

104. The commissioner shall have power to^™^'"*" 
swear any witnesses produced before him for 
examination, and to adjourn, if necessary, the 
examination from time to time, and from place to 

place. A form of commission to examine witnesses 
will be found in the appendix hereto. No. 39. 

105. The parties, their counsel and solicitors, S,y|ltS'„'Sf 
may attend the examination, but, if counsel attend "^''""'"'' 
the fees of only one counsel on each side shall be 
allowed on taxation, except by order of the judge. 

106. The evidence of every witness shall be^^^^t™*""" 
taken down in writing, and shall be certified as jStioSi?'"* 
correct or approved of by the judge, or registrar, or 

by the commissioner, as the case may be. 

107. The certified evidence shall be lodged in i^^^f^ 
the registry, or, if taken by commission, shall "^"''" 
forthwith be transmitted by the commissioner toTranMuutea 
the registry, together with his commission. A 

form of return to commission to examine witnesses 
will be found in the appendix hereto. No. 40. 

108. As soon as the certified evidence has been gj'^,''^"^ "'>■ 
received in the registry, it may be taken up and ""''"' '""^" 
filed by either party, and may be used as evidence 

in the action, saving all just exceptions. 

Shoethahd Wbitebs. 

109. The judge may order the evidence of thef»y6ui"rt.ort- 
witnesses whether examined before the judge, or 

the registrar or a commissioner, to be taken down 
by a shorthand writer, who shall have been previ- 
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_ously Bwom faithfully to report the evidence, an4 ^ 
transcript of the shorthand writer's notes, certified 
by him to be correct and approved by the judgp, 
registrar, or commissioner, as the case may be, 
shall be lodged in or transmitted to the registry aa 
the certified evidence of such witnesses. The 
shorthand writer shall, in addition to such tran- 
script thereof, supply to the registrar three copies 
of such transcript, one of which shall be handed to 
the judge, and the others given to the plaintiff and 
defendant respectively. A form of oath to be 
administered to the shorthand writer will be found 
in the appendix hereto. No. 41. 

The table of fees hereto, IX., provides for the fees tax- 
able for shorthand writers. 

The shorthand writer is, according to the English pnw> 
tice, approved by the court, and sworn, as required in this 
rule. A transcript of his notes certified by him to be 
correct is admitted to prove the oral evidence of the wit- 
nesses. Such notes are the only notes which are allowed 
to be used for the purpose of appeal, and although the 
judges have nothing to say to notes being taken for the osa 
of the parties, they have something to say as to the 
appointment of a gentleman upon whose notes their judg- 
ments are to be upheld or set aside. And the Court 
refused an application by parties to an action to appoint 
a shorthand writer pro hoc vice, or other than the court 
bad already appointed (x). 

If after filing in the Admiralty Registry the transcript 
of the shorthand notes of the evidence of a witness taken 
before an examiner, a mistake is discovered to have been 
made by the shorthand writer in transcribing his notes, 
application should be made by the party aggrieved to the 
court for an order directing that the transcript be tetkeg 
off the file and returned to the examiner for amendmerft, 

(») Wmfc (t B. 2nd Ed. 419 n. 
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aaid the costs thereby incurred will be costs in the ^'^'^ HMJi. 

Printing. 

110. The judge may order that the whole of^,^251«.''i„a 
the pleadings and writteu proofs, or any part'"'"*""""'*' 
th&reof, shall be printed before the tfial ; and the 
firiuting shall be in such manner and form as th3 

judge shall order. 

As to printing evidence taken in a previous action ; See 
'hie Mammoth, 9 P. D. 126. 

111. Preliminary Acts, if printed, shall bep"iimin»i7 
printed in parallel columns. 

Assessors. 

112. The judge, on the application of any party, Appotatmeiit 
0* without any such application if he considers 

that the nature of the case requires it, may appoint 
On« or more assessors to advise the court upon 
any matters requiring nautical or other professional 



Aoeording to the English practice, in actions of damage 
dtfd salv^e, the attendance of assessors is obtained as a 
matter of course by filing a praecipe in tlie registry (2). 

The Court of Appeal (Bng.) is not bound by the judg- 
ment of its nautical assessors, though it attaches great 
iraght to their opinion and experience (a). 

The court may grant an order on the application of 
either party permitting the assessors, as well as the party 
or his witnesses, to view any property, the inspection of 
which may be material to the issue in dispute, and may 
Dd^ke Buch order as to costs arising thereout as to it shall 
efefem fit. (A. C. Act, 1861. sec. 18, post) And they may 
b^' accompanied by the solicitors in the action (fc). 

(y} The Eaulifoni, 1S91, P. 219. 

U) Wmi. & a 412. 

(a) The Chriitiana, 7 Moo. P. C. C. 160 ; Die ^ id, 6 P. D. M. . 

(ft) The Oeimania, 37 L. J. Ad. 69 ; IS L. T. N. 3. 20. 
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^ 113. The fees of the assessors shall be paid in 
the first instance by the plaintifF, unless the judge 
shall otherwise order. 

Settdjo Down fob Tbial. 

114. An action shall be set down for trial by 
filing a notice of trial. A form of notice of trial 
will be found in the appendix hereto, No. 42. 

The practice in Admiralty in the High Court (Eng.)> 
requires that before an action can be set down for trial or 
hearing, except where otherwise ordered by the court or 
judge, the notice of trial should previously have been 
served on the adverse party {bb). 

115. If there has not been any appearance, the 
plaintiff may set down the action for trial, on 
obtaining from the judge leave to proceed ex 
parte, — 

,r (a) In an action in personam, or an action 

against proceeds in court, after the 

expiration of two weeks from the service 

of the writ of summons ; 

The proceedings to obtain judgtueot in default of 

appearance in an action in personam, are in the High 

Court (Eng.) in Admiralty, the same as in actions in the 

Common Law Divisions (c). 

(b) In an action in rem (not being an action 
against proceeds in court), after the 
expiration of two weeks from the filing 
of the warrant. 

The practice in England in Admiralty on default of 
appearance in actions in rera is to enter the cause for 
hearing when it will be set down in the list ; but in 
some cases where there are exceptional cireumstances the 
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cause may come before the judge on a motion for judg- _| 
ment and a decree is made according to the claim indorsed 
on the writ without a statement of claim (dy 

In the case of an action on a bottomry bond the original 
bond muat in all cases be brought into court (e). 

When foreign sailors are plaintiffs and a sum is 
demanded by way of viaticum, a certificate of their consul 
must be brought to the notice of the judge, stating that 
the plaintifls are returning home at their own cost (/). 

In order to obtain judgment for default of appearance 
in an action in rem under the English practice, which pro- 
vides that : — In all actions, not . . . otherwise specially 
provided for, in case the party served vrith the writ, or 
in Admiralty actions in rem the defendant does not 
appear within the time limited for appearance, upon the 
filing by the plaintiff of a proper affidavit of service, and, 
if the writ is not specially indorsed . . , of a state- 
ment of claim, the action may proceed as if such party 
had appeared, subject, as to actions where an account ia 
claimed to the provisions of the order on that subject — 
the ten days stated in the rule must elapse, and a notice of 
trial must be filed in the registry ig). Butt, J., quoting 
the language of the Rule — that " he" the plaintiff—" may 
proceed as if the party had appeared " — held that the plain- 
tiff must wait the full time which defendant might have 
had in which to plead and that he must also give the notice 
of trial in the registry, observing that " it is very undesir- 
able to seize and sell ships in great haste, and there should 
be plentv of time allowed between the seizure and sale. 

Bule 61, ante, provides that every action shall be heard 
without pleadings, unless the judge shall otherwise order. 

116. If there has been an appearance, either"* 
party may set down 'the action for trial, — 

(rf) The Julina, 35 L. T. N. a 410 (1876). 
(() The BoKtna, 37 L. T. N. a 366. 
(/) The Baffaeaaada, 37 L. T. N. S. 365. 
{v) The Fair Harm, L. R. 1 Ad. 67. 

(n) nu Avenir, 9 P. I). 84. (The plaintiff hsd filed a itatement of claim 
&ud affidavit uf iwrvic«.) 



appear- 
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(a) After the expiration of one week from the 
entry of the appearance, unless an 
order has been made for pleadintjs, or 
an application for such an order is 
pending ; 
(i) If pleadings have been ordered, when the 
last pleading has been filed, or when 
the time allowed to the adverse party 
for filing any pleading has expired 
without such pleading having been 
filed. 
In an action for necessaries supplied to a foreign ship 
the writ was indorBed : " The plaintiffs' claim for £900 for 
necessaries supplied to the Sfacloria whilst lying at Swan- 
sea." The S. was arrested in the suit, and an appearance 
was subsequently entered on behalf of her owners but no 
bail having been put in the vessel remained under arrest. 
A statement of claim was delivered. The defendants did 
not deliver any defence. The plaintiffs moved under the 
rule (S. C. Jud.) providing that, "if the plaintiffs' claim 
were only for a debt or liquidated demand, and the defend- 
ant did not within the time allowed . . . deliver a 
defence or demurrer, the plaintiffs might at the expiration 
of such time, enter final judgment for the amount claimed 
with costs." Sir K Phillimoi-e held that that rule did not 
apply to proceedings in an Admiralty action in rem and 
that the practice in the High Court of Admiralty before 
the Judicatui-e Acts must be followed, and that no notice 
would be required to be given to the owners as the arrest 
of the vessel was notice to all the world, but ordered the 
motion to stand, with leave that the allegations in the 
statement of claim might be pmved -by affidavit ; observing 
that there would be danger of selling the wrong vessel 
unless the court had full information (Ai. 

An action for damages under Lord Campbell's Act was 
commenced in the Admiralty Division and no application 
{*} The ^acloria, 2 P. D. {1H7C), 3 ; 35 L. T. N'.. S. *31. 
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was made to transfer the cause to any other divisioD, and a°>«« m. m. 
it WB« held that upon default in pleading by the defendants 
the plainti^ were entitled to enter interlocutory jadgment, 
and have the damages assessed and apportioned by a jury, 
oader a rule by which if the plaiuti^ claim be for . . . 
pecuniary damaf!;e3 and the defendant make default in 
delivering defence, the plaintiff may enter such a judg- 
ment (i). 

In collision cases the Preliminary Acts may be {iEiSly,^j;, 
opened as soon as the action has been set down 
for trial. 

117. Where the writ of summons Las been where oinm 
indorsed with a claim to have an account taken, "«""" ''^•■' 
ox the liability has been admitted or determined, 

and the question is simply as to the amount due, 
the judge may, on the application of either party, 
fix a time within which the accounts and vouchers, 
uid the proofs in support thereof, shall be filed, 
and at the expiration of that time either party 
may have the matter set down for trial. 
See Rule 6, ante. 

TlUAL. 

118. After the action has been set down fof,'^^^^, 
trial, any party may apply to the judge, on notice 

to any other party appearing, for an order fixing 
the time and place of trial ; or he may upon giving 
the opposite party ten days' notice, set the action 
down for trial at any sitting of the court duly 
appointed to be held by the judge. 

Jury.— Under 34 Vict (Imp.) c. 65,8.8. 11-16, the Court 
of Admiralty had power to direct a trial by jury in London 
or at the County Assizes of any 8pecified issue ; e. gr. 
an issue has been directed to try the existence of a custom 
or usage ( j), 

(0 3Vt>™e«. 13P. D. 80. 

U) Tht Harriet, 1 W. Hcb. 439. 
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B«lM I1S-19L There is according to the English practice do ahsolute 
right to a'juiy ; and an order refusing a jury in an action 
in rem in the Admiralty Division by the master of a ship 
for disbursements was affirmed on appeal (A:). 

See Eule 163, infra, and 3 & 4 V. c. 65, s. 11, in 
Appendix. 

By s. 24 of 50 & 51 V. c. 15, issues of fact and inquisi- 
tions in the Exchequer Court of Canada are to be tried by 
the judge without a jury. 

The Court of Admiralty in modem times has not exer- 
cised the power of summoning a jury to try caunes {I). 

moBhiii 119, At the trial of a contested action the 

plaintiff shall in general begin. But if the burden 
of proof lies on the defendant, the judge may direct 
the defendant to begin. 

Where there are pleadings they set forth the main 
facts relied on by each party, and usually no opening 
statement by counsel is necessary, and the court at the 
hearing proceeds at once to the evidence {m.). 

In actions of damage the onus of proof is almost 
always upon the plaintiff (w), whether inevitable accident 
be pleaded or not ip) ; and where there are rival salvors 
and the actions have been consolidated, those have the 
right to begin who have first entered their actions fp). 

u»flv™i 120. If there are several plaintiffs or several 

ae(eDd>nu. defendants, the judge may direct which plaintiff or 
which defendant shall begin. 

^ 121. The party beginning shall first address 
the court, and then produce his witnesses, if any. 
The other party or parties shall then address the 

(*) Tht TtmpU Bar, 1 1 P. D. 6 C. A. (1885). 

(0 Wma. B. 2Dd Ed. 44». 

(m) Ibid. 

(n) Ibid. 

(o) 7!S« Otor. L. R. * Ad. 203 i TA* JoAn Owen, 5 C. L. T. 66S. 

(p) The Morocco, 24 L. T. N. S. 696. 
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court, and produce their witnesses, if any, in such ^"^ "»•»* - 
order as the judge may direct, and shall have a 
right to sum up their evidence. In all cases the 
party beginning shall have the right to reply, but 
shall not produce further evidence, except by per- 
mission of the judge. 

The witnesses are examined by the counBel who call 
them, are cross-examined by the opposite counsel, and re- 
examined by their own counsel. But the counsel of rival 
salvors may cross-examine each other's witnesses on points 
as to which they are at issue. Should a point of law 
arise the court hears counsel ob each side (g). 

Witnesses not parties to the action should be kept out 
of court until the hesriug \r). 

122. Only one counsel shall in general be heard °°'"^'' 
on each side ; but the judge, if he cousiderB that 

the nature of the case requires it, may allow two 
counsel to be heard on each side. 

As to costs of a third counsel, see The Mammoth, 9 
P. D. 126. 

In «alva^ cases each plaintiff may be represented by 
separate counsel (s). , 

123. If the action is uncontested, the judge "'■««""t'A 
may, if he thinks fit, give judgment on the evidence 
adduced by the plaintiff. 

Eefebences. 

124. The judge may, if he thinks fit, refer the A"«™«Dt oi 
assessment of damages and the taking of s^n-J ^^o^t.' 
account to the registrar either alone, or assisted by 

one or more merchants as assessors. 

See A. C. Act, 1861, s. 23, App., as to powers of regis- 
trar. 

iq) Roscoc's Ad. Pr. 179. 

( f) Wmi. &. B. 41I>. 

(») The Scoot, L. R. S Ad. 5H n.; 41 L. J. Ad. 42 ; Tht Manvcco, 24 
L.T.N. 8. 698. 
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_ Where the amount in dispute ia bo small that the further 
expense consequent on the reference is not justifiable, or 
where the court can with ease settle the matter itself, a 
reference is dispensed with (t). 

Questions of law are not referred (u). But the matter 
may be referred with directions to the r^strar to observe 
certain principles of law in his investigation (v). 

The merchants Are appointed by the regish^r with the 
approval of the judfje, to assist the registnu' on references 
when required. In some cases the reference is to the 
registfM' alone, but when the inquiry relates to any special 
matter of a commercial natui^, it is directed to be before 
the registrar, assisted in default eases by one, in other cases 
by two merchants {w). 

Where several actions have been consolidated one of 
such actions can be referred separately, if convenient, 
without any reference of the others (x). 

The practice in the Admiralty Division, Eng., as to re- 
ferences governed by the rules of the Supreme Court, 1883, 
taken from the rules of the High Court of Admiralty of 
1850, 107-118 (see Wms. & B. 572, 614), and not provided 
for in these rules, is as follows : — Within 12 days from the 
date of the order of reference the solicitor for the claimant 
files his claim and affidavits, and within 12 days from such 
filing the adverse solicitor files his counter-affidavits. From 
the filing of the latter 6 days are allowed for filing any 
further affidavits by either party, save by order of the 
judge, or permission of the registrar. Within 3 days from 
the expiration of the time allowed for filing the last affida- 
vits the claimant files a notice to have the reference placed 
on the registrar's list for hearing, if he does not do so the 
adverse solicitor may apply to the court or judge to have 
the claim dismissed with costs. At the time appointed, if 
either solicitor be present, the reference may be proceeded 

{() Tlu EUanort, Br, * L. 185 ; 83 L. J. Ad. 19. 

(n) r/w Octan, 10 Jur. S06. 

{v) Tht St. Clowl, Br. ft L. * (19). 

(w) Wm.. 4 a «a 

(z) 7%<,a«bnA. Cooper, L.R. 3 Ad. 339; 40 L. J. Ad. 46. 
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with, but the registrar may adjourn in like manner as ^t"^' hm3t. 
provided in Rule 125, infra. 

Under the English practice upon references in Admir- 
alty actions, witneaaea may be produced before the regis- 
trar for examination, and their evidence, if required, taken 
in shorthand ; or the evidence may be by affidavit. If the 
evidence be given by affidavit it is in the discretion 
of the Registrar to refuse, if he thinks fit, to give 
weight to such evidence unless and until the deponent 
has been cross-examined on his affidavit, and where the 
deponent is a party to the action he may, though 
resident abroad be required to attend in this country 
for such cross-examination (y). 

In actions of salvage, wages, and necessaries, interest '<''^^"- 
runs on the amount awarded from the date of enter- 
ing judgment (z). And on damages awarded, from the 
time when the claim arose (a). And on bottomry bonds 
from the time at which the bond is due {b). 

The registrar and merchants may upon a reference 
reduce the amount payable under a bottomry bond (c). 

125. The rules as to evidence, and as to theBuiMoravi- 
trial, shall apply mutatis mutandis to a reference """'b'^"'*- 
to the registrar, and the registrar may adjourn the 
proceedings from time to time, and from place to 
place, if he shall think necessary. 

126. Coansel may attend the hearing of auyooaQMicBM 
reierence, but the costs so meurred shall not be 
allowed on taxation unless the registrar shall 
certify that the attendance of counsel was neces- 
sary. 

127. When a reference has been heard, theBeportin 
registrar shall draw up a report in writing of the *'"'^ 

in) Wdu. &. B. 672, 614; TheParilian, 13 P. D. 16. 
(t) The JoTui Brolherg. 37 L. T. N. & 161; 46 L. J. Id. 76 ; Wma. & B. 
Sod £d. '207d, 

(a) TheOerlTude; Tht Baron Abtrdart, i2 F. D. 2I». 

(b) The Ednumd, Lush. 211 ; 30 L. J. Ad. 128. 
(e) The Pontida. 9 P. D. 102. 



.dbyGoogle 



€2 Exchequer Court — Admiralty. 

^niwi3a-i3x result, showing the amount, if any, found due, and 
to whom, together with any further particulars 
that may be necessary. A form of the report will 
be found in the appendix hereto, No. 43.' 

By the practice in Admiralty, Eng., the registrar may, 
if he think fit, report whether any and what part of the 
coats of the reference should be allowed, and to whom (tj). 

?e^'rtblJing 128. When the report is ready, notice shall be 

"^^^- sent to the parties, and either party may there- 

upon take up and file the report. 

By the English practice, if the claimant do not take up 
and file the report, the adverse solicitor may do so and 
apply to the court or judge to have the claim dismissed 
with costs {dd). 

129. Within two weeks from the filing of the 
registrar's report, either party may file a notice of 
motion to vary the report, specifying the items 
objected to. 

By the practice referred to in the last note, the notice 
before being filed is served on the adverse solicitor. 

130. At the hearing of the motion the judge 
may make such order thereon as to him shall seem 
fit, or may remit the matter to the registrar for 
further inquiry or report. 

131. If no notice of motion to vary the report 
is filed within tioo weeks from filing the registrar's 
report, the report shall stand confirmed. 

Costs. 

132. In general costs shall follow the result ; 
but the judge may in any case make such order as 
to the costs as to him shall seem fit. 
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The principle that, in general, costs are to follow the _ 
result haa been applied in actions for necessaries (c) ; 
damage by collision (/); damage to cargo (g); possession 
(h) ; mortgage (i) ; wages (j) ; salvage (A) ; bottomrj- (I) ; 
tow^e (m). 

Costa in Admiralty cases were in the discretion of the 
conrt, excepting in those cases where the provisions of 
statutes prevented the exercise of such discretion, thus : in 
actions for wages, or for master's wages and diebursementa 
unless the plaintiff recovered f 50, he could not recover costs 
unless the judge certified that the cause was a fit one to be 
tried in the Court of Admiralty (n). All enactments under 
which plaintiff were, in England, required to obtain 
certificates for costs are now impliedly repealed (o). 

The discretion of the court as to costs is exercised 
according to certain rules of practice. The court l<toks 
not at the result alone but considers all the circum- 
stances which affect the equity of the case. It will not 
give costs to a successful suitor where the law is ex- 
ceedingly difficult, or the question is one jyrimce impren- 
»ioni8 {p). 

In towage actions, when there has been carelessness on 
the part of the towed and towing vessel, each party will 
have to bear their own coats (q). 

{e] Tkt n'alaga, 3w. 165 ; The Hfinrith BJnm, 11 App. C««. 270. 

(/) The Wiuhingttm, & Jur. 1067; The Ttltgraph, 1 3pk.427.- The Monk- 
wofOH, 14 p. D. 51. 

to) The Frr.td'm, L. R. 3 P. C. Ki ; The Datro, I,. R, 2 A. A E. 393. 

(h) TheElisaC-ymuh,Ss\.V.2a; 17 Jur. 738; The Eattrm BeUe, Si l^VL 
N. S, 214. 

(i) The Shtrbm, 5 A»p. 88. 

U) Tht Blake, 1 W. Rob. 88 ; The Sgdyuv Govt. 3 DoiU. 13 : The Ferret, 8 
App. Cm. 329 ; The Ruyal Family, 3 L. T. N. S. 704, 

(i) rv Auomac, 1891 P, 349 C. A,; Ift* Fraiuxa Mary, 2 Hagg. 39 ; Tkt 
Gteniffer, 3 E, C. R. 07 ! The C. F. Sargent, Ibid. 332. 

(I) The Ocean, 10 Jur. 806 j 4 N. o( C. 671 ; Tht GaunOel, 3 W, Rob. 169 ; 
The Senora Del Carmine, 1 Spk. 302. 

(ill) The BjemmeU, 6Y.D.2Z7i The Uadaanted, 11 P. D. 46, 

(«) 24 Vict. c. 10, s. 10. 

(d) Wnii. ft B. pp. 203, 464 ; Oamett v. Bradley, 3 App. Ga. 944. 

(y) Wnu. & R 465. 

(9) The Energy, L. R. 3, A. * B. 48. 
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Id actions for damage, if the damage ia caused by 
iaevitable accident the court makes do order as to ooata, 
unless the action was unreasonably brought (r). 

In a recent case in which the defence to on action 
for damai^ by collision was inevitable accident, the plain- 
tiff obtained judgment on the ground that negligence on 
the part of the defendant had been proved. On appeal to 
the Court of Appeal the defence of inevitable accident, 
viz., the breaking of the shackle, without negligence, by 
which defendant's vessel was moored to a buoy, was estab- 
lished and the judgment was reversed, and the court having 
heard argument on the question of costs, held that as the 
Admiralty Court is a division of the High Court of Justice, 
the general rule in the other divbions, that, in the absence 
of special circumstances, costs follow the event, ought to be 
followed in that court, and that on the appeal being allowed, 
the defendants were entitled to the costs both of the appeal 
and in the court below (a). 

If both parties ai^e to blame in a collision case, they 
must each bear their own costs (t). 

The rule as to costs when the defence of compulsory 
pilotage is set up seems to be that where this is the sole 
ground of defence, and the defendant succeeds upon it, 
he is entitled to his co3ta-<u) ; but tliat where other grounds 
are also relied on in addition to that of compulsory pilotage 
and the defence is successful on this point alone, then each 
party bears his own costs (v). 

Actions for seamen's wages are a class of cases in which 
costs are not usually ^ven against the plaintiff, and where 
in a case in which the result was that the owners were dis- 
missed on the ground that the claim for wages had been 
forfeited by misconduct, the court made no order as to 
costs (w). 

(r) The J/arpain, L. B. 4 P. 0. 212 ; Wma. & B. 86. 

(i) The Monkteaton, HP. D. 61 (1889). 

(t) Tht EloBbeik Jenkint, L. R. 1 P. C. 501. 

(u) Tht Jano, 1 P. D. 135, 

{») Wtds. & B. 2iid Ed. 94. 96. 

(u) The raUia, 2 HaffR. 228. 
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In a case before Sir R. Phillimore, in 1874, the plaintiff, g^"*- 
a master m&riner, was decreed his wages with " detention 
and board " money from a date five days subsequently to 
the institution of the suit, with taxed costs of suit (a:). 

If the claim of the mast«r is exorbitant, be may be con- 
demned in costs (3/), or owners may be equally to blame, 
in making an excessive counter-claim, when each party 
may have to pay their own costs («). A master may be en- 
titled to wages, yet his conduct may have fully justified a 
defence to the action, when each party may be ordered 
to pay their own costs. If a claimant has the means of 
living at a cheaper rate than would ordinarily be the 
case, the costs in the nature of detention and living-money, 
where allowed, must be less (a). 

Unsuccessful plainti^ in salvage actions, have been 
allowed all or some part of their costs, upon the principle 
of encouraging mariners to rescue property (6). Where th^ 
court refuses to uphold an agreement on the ground of its 
being inequitable, but decrees some reward to the salvors, 
it may also allow the plaintiffs their costs (c). 

In such a case, it may, if there has been no sufficient 
tender, leave each party to pay their own costs (d). 

Where the contract of service is held to prevent a salvage 
reward no order is made as to ccets (e). Salvors who have 
substantiated their claim are sometimes deprived of all or a 
part of their costs in consequence of improper conduct, such 
as denying the services of co-salvors (/) — not doing ail they 
might have done (g). To avoid difficulties as to apportion- 

[X) Tht Soya Famits, 31 L. T. N. 8. TOi 

{y) The Watiam, Luih. 199. 

{c) Tlu Lemvtila, Luih. 147. 

(a) WmB. & B. 20a 3t<eal»oTlu Karla, Br. ft L. 367. 

ib) Tht PriHtaiAtice,3W.Kab. 143; T/uRangtT,9 Jar. Ii9; ThtVint, 
2 H&gg. 1 ; 1%: Franca and Etixa, 2 Doda. 110. 

(«) rA< Riallo, 1891, P. 1T6. 

{d) ThtMedma,lT.D.Zr2; 2 P. D. 6, C. A. ; ne Stlwio, 6 P. D. 188. 

(>) The OanSKi. L. R. 2 Ad. 370. 

(/) nt BartUy, Sm. 198 ; IV QUitgou Paektl, S W, Rob. 306. 

to) Tht Stout, L. R. 3 Ad. S12. 
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_ tnent where there are several sets of salvors one sum 
Ttoaw/tte expenaarum ia given to them in place of costs {k). 

At times when a plaintiff is nnsaccesefnl no ordw is 
made as to oosts, as when a suit is dismissed for want of 
jurisdiction. A salvage action having been dismissed for 
want of jurisdiction, the court did not order the plaintiff to 
pay costs, namely, where the services had been rendered in 
foreign territorial waters, between whose government and 
that of Great Britain no treaty existed as to the inter- 
change of wrecking services in eadi other's territorial 
waters (i). 

The general costs of the action payable to the salvots 
should be apportioned as between the owners of the salved 
ship and her cargo, in accordance with the principle laid 
down in The Peace, Sw. 115, but without prejudice to the 
salvor's right to recover the whole from either (j). 

When a fund, by a sale of a ship, is placed in court by 
one set of claimants, so as to be available for other claim- 
ants, the former are entitled to their costs up to and 
inclusive of the sale, though they do not rank first in 
respect of their actual claim {k). 

Tender. — When a tender ia pronounced for, the Court will 
generally order the plaintiff to pay the costs of the action {I). 
It has the same effect on the costs of a reference as of 
the main action, but it will not, where insufficient, and the 
plaintiff has put forward exorbitant claims, exonerate him 
from costs on account of such improper claim (m); but if the 
tender is made in an iiTegular manner, the defendant^ 
will not obtain their costs though it is pronounced for (n). 
The usual order is that the plaintifi^ pay the costs incurred 
since the tender (o) ; and to give them the costs of the 
action up to that time (p). 

ih] ThtSnteryrite,2S»gg.iTSa.; TA* ColMwt.Sl L.T)N.S.3(ti|210 
{i) The WaUmJII., L. R. 3 Ad. 487; 26 L T. N. S. 
01 Thf ElUm, 1891, P. 265, 2n ; Tft* Maiqua o/SuntUy, 3 Hagg. 246. 
{k) The Panthta, 2S L. T. N. S. 389 ; 1 Aap. Mar. Law Cu. 133 ; The 
Jmrnaeolata Cowmioiui, 9 P. D. 37. 
(I) Wma. & B. 40C 
(m) Th4 WiUimm, Lutu IQL 
(n) The Bictman, L. R. 3 AcL IS. 
{o) TheLMm.TP.H.im. 
(p) The WiUima Symii^itim, 10 P. D. L 
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Reference. — The rule formerly was that if the defendant _ 
in a reference took off one third of the plaintiff's claim, the 
latter must pay costs ; if one fourth, each party must then 
bear his own costs. But now the court will exercise its 
discretion according to the circumstances of each particular 
case (q). In an action of damage, where the defendant 
aets up a counterclaim in respect of the collision out of 
V'hiicb the action arose, and both ships are held to blame, 
V>th parties will, as a general rule, be entitled to the coste 
of a reference to the registrar (r). 

But where in such a case no tender had been made by 
defendants before the reference, they were condemned in 
thfl Goste of the reference (s). 

And in such an action, the liability being admitted be- 
fore statement of claim, and the question of the amount 
referred to the registrar and merchants by consent, the 
ocairt gave plaintifis the coats of the action, but not of the 
teferenee, the court being of opinion that the plaintlflb 
should, under the circumstances, not have claimed before 
the registrar the amount which they did claim (t). 

Witnesses. — Costa of material witnesses, who, though in 
irttendance at the hearing, have not been called are allowed 
«n taxation {u}. 

Costs of an appeal against the registrar's report, usually 
follow the result (v). 

On Appeal. — The costs of Appeal — that is to say, both 
those in the Appeal Court and in the court below — follow 
thft event (w), unless there are very strong reasons to the 
contrary (x). 

As to bail for costs, see Rule 134, infra. 

(?) ia< Fritdtbtrg, 10 p. D. 112 C," ovemilin^ The Empma Bugmit, 
Loifa.UO. 

(r) r4«Jfary, 7P. D. 201. 

W Tht A.iwTi«hr, 6 P. D. 186. 

(0 The WiUimama, 3 P. D. 97. 

(it) The Biddiek, 38 L. J. A<i. 24. 

(v) ne Black Prince, Lush. 677 ; The Siiean Dui-h, 40 L. T. R. 444 ; The 
PanoBM, 1 P. D. 4t^ 

(w) l%e MonJatatim, tup. 

(i) TheCUlfofBeHin,L.R. 3 Ad.lB6; TheOiannibanta,L.R.l Ad.iM. 
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^ Toication of Costa. — As regards the taxation of coets, 
see Rules 139-144, infra. 

Payment. — Wheo costs have been taxed, an order for 
payment may be taken out under Rule 192. 

Costs bear interest from the date of the judgment for 
costs (^y). 

Solicitor's Lien. — A solicitor has a charge upon the 
property recovered or preserved through his instrument- 
ality in priority to claims which accrue after the institution 
of the suit (r). 

In an Admiralty action for wages the plaintifis and 
defendants compromised the action by payment to each of 
the plaintiflls of a certain sum in discharge of the claim 
and costs ; and the plaintifb left the country without pay- 
ing their solicitor's costa Sir B. Phillimore made an order 
in the action that the defendants pay the solicitors their 
taxed costs. That order was reversed on appeal, it not 
having been shown that notice of the lien had been given 
to the defendants, or that, there had been collusion or 
fraudulent conspiracy between the parties to cheat the 
solicitor of his costs (a). 

Where plaintiffs solicitors had given notice of their 
lien to defendant's solicitors, who disregarded it and paid 
over money, the fruit of the action, in pursuance of a com- 
promise effected, without the intervention of plaintiff's 
solicitors, it was held that the solicitors of defendant must 
themselves satisfy the lien (b). 

133. The judge may direct payment of a lump 
sum in lieu of taxed costs. 

134. If any plaintiff (other than a seaman suing 
for his wages or for the loss of his clothes and 
effects in a collision), or any defendant making a 
counter-claim, is not resident in the district in 

(y) Wnu. & R 46S. 

(2) Tlie PhiUipine, L. R. 1 Ad. 309 ; Tht HeinTieh, L. R. 3 A. & E. BOS. 

(a) The Hope, B P. D. 144, C. A. (1883). 

(b) Ron V. BuxtoD. 42 Cb. D. 190 (1889). See dio Wme. ft B. 2Dd ed. 
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which the action is instituted, the judge may, on *"* 
the application of the adverse party, order him to 
give bail for costs. 

Wheo a plaiatiff, other than as provided in this Rule, vm to 
resides out oE the jurisdiction of the Court, he may 
be ' required to give security for costa, although at the 
tiine of application he is within the jurisdiction (c). 

Where the owners of a Danish vessel, resident out of 
the jurisdiction, instituted a suit in Admiralty (Enjf.). for 
damage against the owners of a British vessel, upon motion 
made on behalf of the latter which was opposed on the 
ground that the foreign vessel was already under arrest of 
the court in another suit brought against her for neces- 
saries under 3 & 4 Victoria, the court, Lusbington, J., 
directed that security should be ^ven, and fixed that 
security in the sum of £100, observing that the princi- 
ple upon which security for coats is required, is that unless 
such security is given, the adverse party in the suit has 
no chance of obtaining his costs if he should become 
entitled to them (d). 

If the defendant, a foreigner, brings a counter-claim, he 
may be compelled, unless the ship is under arrest and is of 
sufficient value to cover the claim and costs, or sufiBcient 
bail has been given, to give security for the costs of the 
whole action, and not only for the costs caused by such 
counterclaim («). The procedure by counterclaim having 
taken the place of cross actions in causes of damage, the 
practice as to security for costs, formulated by A. C. 
Act, 1861, s. 34, in cases when the ship of the plaintiff had 
not been arrested, whereby the plaintiff was obliged to give 
security, is applicable to cases of counterclaim {f). And a 
defendant who claims a limitation of his liability is, as 
regards security for costs, in the same position as an 
ordinary plaintiff (9). 

(c) Tht Fmnz tt Elite, Liiah. 377 ; The Zufail, H L. J. Ad. 16. 
id) The SoiAie, 1 W. Rob. 39t. 
le) The Julia Fiaher, 2 P. D. 113. 
(/) The Charkith, L. R, 4 Ad. 120. 
(S) The wad Banger, Lush. SB9. 
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Bail for coste may also be required where the plaintiff 
although within the jurisdiction, is insolvent (A). 

The rule as to foreigners has been applied to foreign 
Qovemmeuts (i). 

The application for bail should be made as early as 
possible in an action (j), and proceedings will be stayed 
until sach security as is ordered is given. If the order is 
not complied with within a reasonable time, the action may 
be dismissed (k). If money is paid in lien of bail, the 
money must be paid into court, under Eules 177, 178, infra, 
upon a receivable order, which can be obtained t^ Hie 
registry. 

By the rules of the Judicial Committee of the Privy 
Council, in appeals from Vice-Admiralty Courts, when the 
appellant resides out of the jurisdiction of the court, he 
is required to give bail in the sum of £200 sterling to 
answer the costs of such appeal. If the security is not 
given within the time required the appeal may be dis- 
missed on motion by the respondent (}). 

When bail for coste is given it is only for future coete 
certain to be incurred, not for those which already exist or 
may possibly arise (m). 

Upon an appeal to the Privy Council, when an appel- 
lant is clearly liable to give bail for costs of appeal, >he 
should offer it without necessitating an application to the 
court. In dealing with an application for security, the 
court will, in considering the question of costs, consider 
which of the parties necessitated the application either l^ 
the omission to make a reasonable offer, or the rejection df 
such offer when made {yi). 

As to security for costs on appeal, see also Rule 158, 
and notes to Rule 176, infra. 

(A) Tht Ldkt Mtganlit, 36 L. T. N. a 183 ; 3 Asp. N. ». 3B2. 
(I) The Beatrice, 36 L. J. Ad. 10 ; The NtabatUt, 10 P. D. 33. 
[}) The Volant, 1 W. Rob. 38i 
(<t) Wms. ft B. 433. 

(I) F. C. Ruin of D«c, 11, 166S. Br. & L. 465, 467. 
m) Gnnt t. The Buique Fruoo-Egyptieniu-, L. R. 1 C. P. D. 143; 

4 P. D. 156. 
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In England it U in the discretion of the court to allow bi— mhw. 
tiie mate of a foreign vessel though not domiciled there, 
to prosecute an action for wages without giving eecuritj^ 
for costs (o). 

135. A. party claiming an exoessive amount, ^y,2|*jj»« 
either by way of claim, or of set-off or coimteP' "°'^°*' 
claim, may be condemned in all costs and damagetB 
thereby occasioned. 

136. If a tender is rejected, but is afterwards t;^',^^ 
accepted, or is held by the judge to be Buffioient, ^y^, 
the party rejecting the tender shiill, anless the*"'*""''"'*' 
judge shall otherwise order, be condemned in the 

costs incurred after tender made. 
See notes to rules 85, 86 ante. 

137. A party, who has not admitted any fact £^,£SJ 
which in the opinion of the judge he ought to have*"*" 
admitted, may be condemned in all costs occa- 
sioned by the non-admission. 

See Rules 74, 75, ante, as to admission of documents 
and facts. 

138. Any party pleading at unnecessary length ^'J*]22^ 
or taking any unnecessary proceeding in an action *"°*'^ 
may be condemned in all costs thereby occasioned. 

See note to Rule 220. 

Taxation of Costs. 

139. A party desiring to have a bill of costs T»ittion of 
taxed shall file the bill, and shall procure a-n Brntob^Awi. 
appointment from the registrar for the taxation '°^°""- 
thereof, and shall serve the opposite party with 

notice of the time at which such taxation will take 
place. 

140. At the time appointed, if either party is ^^"Jt^ 
present, the taxation shall be proceeded with. 

(o) Tht Don Siearda, 9 P. D, 122. 
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""** ^*^-^*'- 141. Within one week from the completion of 

BeTtowwiuiiD the taxation application may be made, by either 

party, to the judge to review the taxation. 

The court will not ordinarily interfere with the diacre- 
tion of the registrar in the matter of taxation, excepting 
where such taxation may have been erroneous in prin- 
ciple {p). 
who^mrtM j^2. Costs may be taxed either by the judge or 
by the registrar, and as well between solicitor and 
client, as between party and party. 

143. If in a taxation between solicitor and 
JbSi client more than one-sixth of the bill is struck off, 
luit. the soUcitOF shall pay all the costs attending the 
taxation. 



trar shall, if either party desires it, be taxed by the 
judge. . 

Afl to costs generally, see Rule 132 and notea 

Appbaisement and Sale, Etc. 

^S?S«t 145. The judge may, either before or after final 

SSiStobe judgment, order any property under the arrest of 
^. " the court to be appraised, or to be 8old with or 
without appraisement, and either by public auction 
or by private contract, and may direct what notice 
by advertisement or otherwise shall be given or 
may dispense with the same. 

Appraieement. — The commission directs the marshal 
to reduce into writing an inventory of the property, to 
choose proper persons to appraise the property according 
to its value, and then to have a cei-titicate of such value 
reduced into writing signed by himself and the appraiser 
and filed in the proper registry, together with the commis- 

(p) Wdu. & B., 2nd Ed. 479 ; ««« abo T-Ac iTor^, Br. & L. 867. 
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Mon. An ofBcial appraiseiDent is conclusive of the value of ^"1— i««-i«, 
the property (q). 

Where parties insist on an official appraisement, though 
the owners of the property have given in its fair value, 
they may have to bear the costs of the appraisement (r). 

If there is a substantial difference between the two 
valuations, the plaintifTa may be entitled to the costs of the 
appraisement (s). 

The court ordered the sale of a foreign ship on the 
report of the marshal that it was desirable she should be 
sold, and subject to the filing of an affidavit, verifying the 
cause of action and stating that no appearance had been 
entered (t). 

An order will not be made for the sale of a vessel even 
upon the application of the owner, where such vessel is not 
proceeded against in the court (u). 

146. If the property is deteriorating in value, ^^j^^ 
the judge may order it to be sold forthwith. 

147. If the property to be sold is of small value, J^2?«i^ 
the judge may, it he thinks fit, order it to be sold 

' without a commission of sale being issued. 

148. The judge may, either before or after final ^^^J^"' 
judgment, order any property under arrest of the"" '""^*- 
court to be removed, or any cargo under arrest on 

board ship to be discharged. 

149. The appraisement, sale, and removal o^J^ia'^aat 
property, the discharge of cargo, and the demo- 11?"''^"'** 
lition and sale of a vessel condemned under any 

Slave Trade Act, shall be effected under the autho- 
rity of a commission addressed to the marshal. 

iq) The cugora Fenui, L. R. 1 Ad. 50. 

(r) riu Cimmodore, 1 Spk. ITSnj Wins, ft B. 310. 

(<) nk<Poirf,L.R.l A. ftE. 67;35L.J. Ad, 16. 

(() The HtnuU; 11 P. D. 10. 

(u) IV Wtxford, 13 P. D. 10. 
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*"**"»'"^ Forms ot comimssions of apprMBcment, sale, ap- 
praiBement and sale, removal, discharge oi caigo 
and demolition and sale will be found m the 
appendix hereto, Nos. 44 to 49. 

If at the auction,where theaaleisbyauction.tbe'bittdi&gs 
do not reach the appraised valae, the property cannot be 
sold, but an order most be obtained from the jndge tot 
leave to sell it for a smaller sum.or for what it will fetch (v). 

SblfftCa'"' 150. The commission shall, as soon aa possible 

alter its execution, be filed by the marshal, with 
a return setting forth the manner in which it haa 
been executed. 

^o^sin'to 151. As soon as possible after the execution of 

'*'°"" a commissi6n of sale, the marshal shall pay into 

court the gross proceeds of the sale, and shall with 

the commisBiou file his accounts and vouchers in 

support thereof. 

When a eale has been effected of a ship or other prop- 
erty by the marshal, be delivers possession to the purcbasec, 
where it is capable of delivery, and if required to do so 
executes a bill of sale to him. On production of the bill 
of sale, and an office copy of the order of court ordering 
the sale, to the officer of customs at the port of registiy of 
the ship, a new certificate of registry will be granted to 
the purcliaser. By the sale a perfect title is vested in the 
purchaser free from all suits and claims of every kind. 
All demands against the ship can, after the sale, only be 
enforced against the proceeds (w), 

152. The registrar shall tax the marshal's 
account, and shall report the amount at which he 
considers it should be allowed ; and any party who 
is interested in the proceeds may be heard before 
the registrar on the taxation. 
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16S. Application may be made to the judge on "*'"*^*'- 
motion to review the tegistrar's taxation. B«iewofn.oto 

154. The judge may, if he thinks fit, order in«i««uonot 
any property under the arrest of the court to be'^""''^'^ 
inspected. A form of ordw for inspection will be 

found in the appendix hereto, No. 60. 

Discontinuance. 

155. The plaintiff may, at any time, discon- JJ^^If^^/J^ 
finne his action by filing a notice to that effect, dmi'«'!«»u 
and the defeudant shall thereupon be entitled to """ ""' 
have judgment entered for his costs of action on 

filing a notice to enter the same. The discon- 
tinuance of an action hy the plaintiff shall notj^^jjjj^^ 
prejudice any action consolidated therewith or any"*^** 
counter-claim previously set up by the defendant. 
Forms of notice of discontinuance and of notice to 
enter judgment for costs will be found in the 
appendix hereto, Nos. 51 and 52. 

Where a plaintiff elects to discontinue Iiia action before 
trial, the ordinary rule is that he tnust pay defendant's 
costs (ir). 

Where money has been paid into court in lieu of bail, 
and the re» has been arrested without due cause, if the 
plaintiff discontinues his action he may be ordered to 
[>ay interest on the sum paid into court, in addition 
to costs iy). 

In an action for damages by collision an agreement 
Wtta signed by the parties as follows ; — " We hereby conserit 
to this Action being discontinued without costs on the 
ground of inevitable accident" Defendants afterwards 
obtained the usual decree limiting their liability and paid a 
sum into court. It was held that the plaintiffs might 
claim against the fund in court ; that the agreement and 
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aiM If, iw. order for diacontinuance operated as a discontinuance, 
and not as a release of the first action (z). 

Consents. 
CttMMitta 156. Any consent in writing signed by the 

oidu oi eonrt. partjes may, by permission of the registrar, be filed, 
and shall thereupon become an order of conrt. 

See instance of consent in note to preceding rule. See 
also The Karo. 13 P. D. 24. 

It is the practice in the Admiralty Division (Eng.), for 
the parties in an action, by their solicitors, to enter into and 
file agreements such as here contemplated, e. gr. in a salvage 
case, agreeing upon the value of the ship, cargo and freight 
at the time of its being brought into safety ; in cross-actions 
of damage, that the actions may be tried on the same evi- 
dence, or the same evidence and same pleadings ; agreeing 
that the action and all matters in difference in the action 
be refen-ed to the registrar, assisted by merchants, the 
defendant admitting hia liability to the plaintiff for such 
amount as he may prove due (if any); or such other matters 
as may be the subject of such consent (a). 

Cebtificate of State op Action. 

^"J.^MMon. IS"^- Upon the application of any person the 
registrar shall, upon payment of the usual fee, 
certify as shortly as he conveniently can, the 
several proceedings had in his office in any action 
or matter, and the dates thereof. 

Certificates of the state of tlie action are taken out and 
filed wherever it is necessary upon any motion in chambers 
or in court to show the stage at which the proceedings may 
be at the time ; e.gr. on a motion by the defendant to dis- 
miss the action for want of prosecution where the plaintiff 
in an action in personam,, or in an action in rem, being 
required to deliver a statement of claim, makes default in 
so doing. (See Williams & Bruce, Ad. Prac. 2nd ed., 355- 
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367); also, where under Kule 115 or 118 application ia gmMWim. 
made for leave to proceed, or to fix the time and place of 
trial. 

Appeal fbou the Judomeht ob Obdeb of a Local 
Judge in Admibalty to the Exchequeb Coubt. 

Rules 158 to 176 (both inclusive) as well as Rule 224, 
and the Tables of Fees appended to these rules, are within 
the scope of s-s. 2 of a. 7 of The Colonial GowHb of A dm,ir- 
alty Act, 1890, as being rules respecting matters of detail 
or local concern (t). 

A construction is placed upon the expressions " appeal" 
and " local appeal," by s. 15, Colonial Courts of Admiralty 
Act, 1890, q. V. 

158. Any person who desires to appeal to theipp^ito 
Exchequer Court, from any judgment or order of af^'jr'^'ppi'- 
Local Judge in Admiralty of the said court, shall ™'"""^- 
give security in the sum of two hundred dollars if 

such judgment or order is final, or if interlocutory, 
in the sum of one hundred dollars, to the satisfac- 
tion of such local judge, or of the judge of the 
Exchequer Court,; that he will effectually prose- 
cute his appeal and pay such costs as may be 
awarded against him by the Exchequer Court. If 5?"iSS?S^i<> 
the appeal is by or on behalf of the Crown, no'^'"~"'" 
security shall be necessary. 

The appeal may be direct to the Supreme Court of 
Canada from any final judgment, decree, or order of a local 
Judge, subject to the provisions of the Exchequer Court 
Act r^;ardiug appeals (c). 

A decree in &a Admiralty action, fixing the liability, 
but leaving the damages to be assessed, is not final {d). 

159. All appeals to the Exchequer Court from ah «pp«]i to 
any judgment or order of any Local Judge in''8i'"rt''g 

{b) See Imp. Ord. in CouDoil of Muvh 15, 1893, (AppaodU). 

(c) See The Admiralty Act, 1S91, i. 14, >■■. 2, p. S, anU. 

[d) The Duke of BvecUugh, 1892, P. (C. A. ) SOL 



.dbyGoogle 



Notise of 

SppSftl. M 



78 Exchequer Court — Admiralty. 

xuniMUL Admiralty of the court shall be by way of rehear- 
ing, and shall be brought by notice of motion in a 
summary way, and no petition, case or other formal 
proceeding other than such notice of motion shall 
be necessary. The appellant may by the notice of 
andm»i» motion appeal from the whole or any part of any 
^nt"^"'^*' judgment or order, and the notice of motion shall 
state whether the whole or part only of suoh judg- 
ment or order is complained of, and in the latter 
case shall specify such part. A form of notice of 
motion on appeal will be found in the appendix 
hereto, No. 53. 

160. The notice of appeal shall be served upon 
all parties directly affected by the appeal, and It 
shall not be necessary to serve parties uot so 
affected ; but the Exchequer Court may direct 
notice of the appeal to be served on all or any 
parties to the action or other proceeding, or upon 
any person not a party, and i^ the meantime may 
postpone or adjourn the hearing of the appeal upon 
such terms as may be just, and may give B.uch 
judgment and make such order as might have been 
given or made if the persons served with suoh 
notice had been originally parties. Any notice of 

?-"?^-''*" appeal may be amended at any time, as the 
Exchequer Court paay l;hiu.k fit. 

161. Notice of appeal f^om any judgment, 
whetjher final or interlocutory,, or from e^ final 
ordei;', shall be twenty days' noljice, and i;iotice of 
appeal from any interlocutory qrder shall b,e a ten 
days' notice. 

A notice of appeal from the former Maritime Court of 
Ontario served within, fifteen, days (the t^Dg^Q pnstcribed by 
the rules of that couii) of ^e fotnual eakty of jodgmeot. 
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but not within fifteen days of the handing of the judfrment '■*■***■ 
to the legiatrar, the latter not having been done in open 
court, was held good by the Supreme Court (e). 

162. The Exchequer Court shall in any appeal™ J" '^JSVe 
have all its powers and duties as to amendment and aride^cs. 
otherwise, together with full discretionary power 
to receive further evidence upon questions of fact, 
—such eyideace to be either by oral examination 
in court, by affidavit, or by deposition taken before 
an examiner or commissioner. Such further evi- 
dence may be given without special leave upon 
interlocutory applications, or in any case as to 
matters which have occurred after the date of the 
decision from which the appeal is brought. IJpon 
appeals &om a judgment afucr the trial or hear- 
ing of any cause or matter upon their merits, such 
further evidence (save as to matters subsequent 
as aforesaid) shall be admitted on special grounds 
only, and not without special leave of the court. 
The court shall hava power to draw inferences of 
£adi and to give any judgment and make any order 
which ought to have been given or made, and to 
make such further or other order as the case may 
require. The powers aforesaid may be exercised 
by th^ said court,, notwithstanding that the notice 
ol appeal may be that part only of the decision 
way b« reversed or varied, and such power may 
ftlao he exercised in favour of all or any of the 
ce8{Kinden1>a or parties, although suoh respondents 
or pajrties may not bav$ appealed &om or com- 
plained of the deciaiqn. The court shall hfiveco.t«of.p- 
power to make suoh order as to the whole or any ^'^' 
pewb of the cjosW of the appe^ a& may be \n%\. 

{t) Tht at. Jfti^iu,— ItoberMoQ t. Wigle, IS 8. C. R. 214. 
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Bui«»i«i.i«4. The appellate court in Admiralty caaes eodeavours to 
find out the real merits of the question without requiriag 
that rules of practice should be strictly conformed to (/). 

Id salvage coses, if the justice of the case requires it, a 
court of appeal will increase the amount (g). 

The Court of Appeal (Eng.), upon appeal from a judg- 
ment after trial or hearing of any cause or matter upon the 
merits, save as to matters arising subsequently to the 
decision appealed from, admits further evidence on special 
grounds only, and not without special leave of the court (A). 
Leave to adduce further evidence was refused in the case 
of the Soindia, aupra (i). 

Newtrui. jgg jf_ ^p^jj {.j^^ hearing of any appeal, it 

shall appear to the Exchequer Court, that a new 
trial ought to be had, it shall be lawful for the said 
court, if it shall think fit, to order that the verdict 
and judgment shall be set aside, and that a new 
trial shall be had. 

Where a disputed fact involving nautical questions was 
raised by an appeal from judgment of Maritime Court of 
Ontario, as in case of a collision, the Supreme Court would 
not reverse the decision of court below merely on balance 
of testimony (j). 

o^SHm^^U 164. It shall not, under any circumstances, be 
mOT"ii''by necessary for a respondent to give notice of motion 
rpV«i """" by way of cross-appeal, but if a respondent intends, 
upon the hearing of the appeal, to contend that the 
decision of the local judge in Admiralty should be 
varied, he shall within the time specified in the next 
rule, or such time as may be prescribed by special 
order, give notice of such intention to any parties 

if) The SaUy, 2 C. Bob. 229 ; Le LotiU, 2 DmIb. 23S. 
is) The Seindia, L. R. 1 P. C. 2U ; 4 Moo. P. C. N. S. 84. 
(h) Wma. A B. 2nd Ed. 663. 

10 See olio Guimaraena v. Prmlan, TA« Skip TMrtetnth </ Jutit, 4 Moo. 
P. C. 167 ; Hocgnird ». TUf., Tht Xtieporl, n Moa P. C. 150. 
ii) Tht PieUm, 4 8. C.B.6K. 
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who may be affected by such contention. The »"'—"»•*** 
omission to give such notice shall not tn any way 
interfere with the power of the court on the hear- 
ing of the appeal to treat the whole case as open, 
but may, in the discretion of the court, be ground 
for an adjournment of the appeal, or for a special 
order as to costs. 

165. Subject to any special order which maywii»t 
be made, notice by a respondent under the last*''* 
preceding rule shall, in the case of any appeal 
from a final judgment, be a fourteen days' notice, 
and, in the case of an appeal from an interlocutory 
order, a seven days' notice. 

16(5. The party appealing from a judgment or ^wHngip- 
order shall produce to the registrar of the Excheqxier 
Court the judgment or order or an office copy there- 
of, and shall leave with him a copy of the notice of 
appeal to be filed, and such ofllicer shall thereupon 
set down the appeal by entering the same in the 
proper list of appeals, and it shall come on to be 
heard according to its order in such list unless the 
Judge of the Exchequer Court shall otherwise 
direct, but so as not to come into the paper for 
hearing before the day named in the notice of 
appeal. 

167. Where an e:KpoHe application has been re- j^pwJ from 
fused by the Local Judge in Admiralty, an applica- SJjSSJJ^'" 
tion for a similar purpose may be made to the 
Exchequer Court ex parte within ten days from the 

date of such refusal, or within such enlarged time 
as the Judge of the Exchequer Court may allow. 

168. When any question of fact is involved inQo««uoMof 
an appeal, the evidence taken before theLocal Judge 
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EiOM iw-iTi . jn Admiralty bearing on such question shall, sub- 
ject to any special order, be brought before thfr 
Exchequer Court as follows : — 

(a) As to any evidence taken by affidavit, by 
the production of printed copies of such 
of the affidavits as have been printed, and' 
office copies of such of them as have not 
been printed ; 
(6) As to any evidence given orally, by the pro- 
duction of a copy of the judge's notes, or 
such other materials as the court may 
deem expedient. 

^?^'l«nM ^^^- ^Vhere evidence has not been printed in 
to b« printed, jijg proceedings before the Local Judge in Admir- 
alty, the Local Judge in Admiralty, or the Judge 
of the Exchequer Court, may order the whole or 
any part thereof "to be printed for the purpose of the 
appeal. Any party printing evidence for the pur- 
pose of an appeal without such order shall bear the 
costs thereof, unless the Judge of the Exchequer 
Court shall otherwise order. 

S^ilS^o" 170. If, upon the hearing of an appeal, a ques- 

ux»ijudgB. ^j^^ ^^^ ^ ^^ j.j^g ruling or direction of the Local 

Judge, the Exchequer Court shall have regard to 

verified notes or other evidence, and to such other 

materials as the court may deem expedient. 

iDtMiooatory 171. UpoD any appeal to the Exchequer Court 
SSfwbir'""" '^o interlocutory order or rule from which there has 
Exchequer jj^^g^ ^^ appeal shall operate so as to bar or pre- 
judice the Exchequer Court from giving such de- 
cision upon the appeal as may be just. 

172. No appeal to the Exchequer Court from 
any interlocutory order, or from any order, whether 



LlroltattoD ol 



awGoOgIc 



Bulea and Practice. 83 

final or interlocutory, in any matter not being an ""** i"-*"- 
action, shall, except by special leave of the Ex- 
chequer Court, be brought after the expiration of 
tldrty days, and no other appeal shall, except by 
such leave, be brought after the expiration of sixty 
days. The said respective periods shall be calcu- 
lated, in the case of an appeal from an order in 
Chambers, from the time when such order was pro- 
nounced, or when the appellant first had notice 
thereof, and in all other cases, from the time at 
which the judgment or order is signed, entered, or 
otherwise perfected, or in the case of the refusal of 
an application, from the date of such refusal. 

173. An appeal shall not operate as a stay of^J5J^«Ty- 
execution or of proceedings under the decision ap- ""^^^ 

. pealed from, except so far as the Local Judge in 
Admiralty, or the Exchequer Court may order ; and 
no intermediate act or proceeding shall be invali- 
dated, except so far as the Judge of the Exchequer 
Court may direct. 

174. Wherever under Rules 158 to 176 an appH- Jpp'!'";*^''; 

r r ant to }o<M 

cation may be made either to the Local Judge in^'"'*^' 
Admiralty or to the Exchequer Court, or the Judge 
thereof, it shall be made in the first instance to the 
Local Judge in Admiralty. 

175. Every application in respect to any appeal By mouon. 
to the Exchequer Court or the Judge thereof shall 

be by motion. 

176. On appeal from a Local Judge in Admir- lotor**- 
alty, interest for such time as execution has been 
delayed by the appeal shall be allowed unless the 
Local Judge otherwise orders, and the taxing 
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*^'"- officer may compute such interest without any 
order for that purpose. 

The foregoing Rolea 158-176 relate to appeals from a 
local judge in Admiralty to the Exchequer Court of 
Canada. On appeals from the Exchequer Court to the 
Supreme Court of Canada, there is an appealable value 
fixed at 3500. The amount to be deposited with the 
Registrar of the Supreme Court by way of security for 
costs is $50 {k). 
l^X^v^" By 3 & 4 Will. IV. c 41, the appeal from Vice-Admiralty 
Prtvycont.oii.^.yyj^ which had formerly been to the High Court of 
Admiralty, were thereafter to be to the Privy Council, and 
they were so' continued under the operation of the Vice- 
Admiralty Courts Act, 1863, now repealed by The Colonial 
Courts of Admiralty Act, 1S90 ; which latter enactment, 
however, still continues the appeal from such courts, that 
is to say, from the Colonial Courts of Admiralty thereby 
created, to Her Majesty in Council {I); re-enacting sub- 
stantially the provisions of the former Acts regarding 
appeals from Vice -Admiralty Courts, and providing that 
after a decision on local appeal, i.e., in the case of Canada, 
a decision by the Supreme Court, upon an appeal from the 
Exchequer Court or from a local judge in Admiralty, there 
shall \» an appeal to Her Majesty in Council. Such appeal 
being governed by the further provisions of the Act, and 
also by rules of the Judicial Committee of tlie Privy Coun- 
cil established by order in council. 

Payments into Coubt. 

BM»iT»bie 177, All moneys to be paid into court shall be 

paid, upon receivable orders to be obtained in the 
registry, to the account of the registrar at some 
bank in the Dominion of Canada to be approved by 
the judge, or, with the sanction of the treasury 
board, into the treasury of the Dominion. A 

(t) 63 Vict c 30. 

\n a C. A. Act, 1890, ». 6. See Appendix. 
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form of receivable order will be foand in the '"t- itm 
■ appendix hereto, No. 54. 

178. A bank or treasury receipt for the amount Receipt. 
shall be filed, and thereupon the payment into court 
shall be deemed to be complete. 

Payments out of Coubt. 

179. No money shall be paid out of court ex-paymantot 
cepfc upon an order signed by the judge. On sign- "^"■ 
ing a receipt to be prepared in the registry, the 
party to whom the money is payable under the 
order will receive a cheque for the amount signed 

by the registrar, upon the bank in which the money 
has been lodged, or an order upon the treasurer in 
such form as the treasury board shall direct. A 
form of order for payment out of court will be found 
in the appendix hereto, No. 55. 

Caveats. 

180. Any person desiring to prevent the arrest ^»»^"'"- 
of any property may file a notice, undertaking, 
within three days .after being required to do so, to 

give bail to any action or counter-claim that may 
have been, or may be, brought against the property, 
and thereupon the registrar shall enter a caveat in 
the caveat warrant book hereinafter mentioned. 
Forms of notice and a caveat warrant will be found 
in the appendix hereto, Nos. 56 and 57. 

The instrument here celled a notice is in the High 
Court (Eng.) in Admiralty called a pnecipe. In tfae latter 
the party undertakes to enter an appearance, as well as to 
give bail (m). See Rule 228 infra, as to cases not provided 
for by these rules. 

(m) Wme. & B. 2iid Ed. 687. 
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Bniw m-m . 181. Any person desiring to prevent the release 
r.TBMMi««e.of any property under arrest, shall file a notice, 
and thereupon the registrar shall enter a caveat in 
the caveat release book hereinafter mentioned. 
Forms of notice and of caveat release will be found 
in the appendix hereto, Nos. 58 and 59. 

Where a caveat release is entered, and groundless objec- 
tions are taken to the sufficiency of bail, the party enteriog 
the caveat may be condemned in dam^es and costs (}i);and 
see Rule 185, infra. 

c»T«t p.y- 182. Any person desiring to prevent the pay- 

ment of money out of court shall file a notice, 
and thereupon the registrar shall enter a caveat 
in the caveat payment book hereinafter mentioned. 
Forms of notice and of caveat payment will be 
found in the appendix hereto, Nos. 60 and 61. 
Addreuof 183. If the person entering a caveat is not a 

**' party to the action, the notice shall state his name 

and address, and an address within three miles of 
the registry at which it shall be sufficient to 
leave all documents required to be served upon 
him. 
Arrett^prop. 184. Thc entry of a caveat warrant shall not 
»'••*■ prevent the issue of a warrant, but a party at 
whose instance a warrant shall be issued for the 
arrest of any property in respect of which there 
is a caveat warrant outstanding, shall be con- 
demned in all costs and damages occasioned there- 
by, unless he shall show to the satisfaction of the 
judge good and sufficient reason to the contrary. 

185. The party at whose instance a caveat 
release or caveat payment is entered, shall be con- 
demned in all costs and damages occasioned there- 
in) The Don Bkardo, 6 P. D. 121. 
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by, unless he shall show to the satisfaction of the ^"^ ^"•"* 
judge good and sufficient reason to the contrary. 

186. A caveat shall not remain in force forS|j'^„'Ei,'°"" 
more than six months from the date of entering 

the same. 

187. A caveat may at anytime be withdrawn Jitha«»»i o' 
by the person at whose instance it has been entered, 

on his filing a notice withdrawing it. A form of 
notice of withdrawal will be found in the appendix 
hereto, No. 62. 

188. The judge may overrule any caveat. OTsmiUng. 
An application on special grounds may be made at any 

"time to the judge on motion to overrule a caveat war- 
rant (o). 

And any of the parties to an action may make applica- 
tion to the judge to overrule a caveat release or a caveat 
payment, on the hearing of which the court may adjudicate 
upon the claim of the party on whose behalf the caveat has 
been entered. And in some cases the rights of the parties 
will be decided on application being made for the release of 
the property, or for payment of the proceeds out of court (p). 

8UBP(ENA8. 

189. Any party desiring to compel the attend- Babp<Bn«. 
anee of a witness shall serve him with a subpcena, 
which shall be prepared by the party and issued 
under the seal of the court. Forms of sabprenas 

will be found in the appendis hereto, Nos. 63 and 
64. 

The process of the Exchequer Court of Canada runs 
throughout Canada (q). 

{o) Wins. A B. 2nd Ed. 256. 
(;.) Ibid. 30fi. 
(»)BOAeiV. 0, G, B.42. 
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Roi — 19MH. 19Q ^ subpoena may contain the names of any 
N»ine.of«it. number of witnesses, or may be issued with the 

names of the witnesses in blank. 
*»yi<!a. 191. Service of the subpoena must be personal, 

and may be made by the party or his agent, and 

shall be proved by affidavit. 

Obdbbb for Patmbnt. 
^''^'loumt ^^^* ^"^ application by a party to whom any 
oicoun; gyjjj lias been found due, the judge may order pay- 
ment to be made out of any money in court applic- 
able for the purpose. 
OTbvputr If there is no such money in court, or if it is 

insufficient, the judge may order that the party 
liable shall pay the sum found due, or the balance 
thereof, as the case may be, within such time as 
to the judge shall seem fit. The party to whom 
the sum is due may then obtain from the registry 
and serve upon the party liable an order for pay- 
ment under seal of the court. A form of order for 
payment will be found in the appendix hereto. 
No. 65. 

Attachments. 

Attachment 193. If any person disobeys an order of the 

toe con tempi. -j •■ - 

court, or commits a contempt of court, the Judge 
may order him to be attached. A form of attach- 
ment will be found in the appendix hereto, No. 66. 

oomuiittai. 194. The person attached shall, without delay, 

be brought before the judge, and if he persists in 
his disobedience or contempt, the judge may order 
him to be committed. Forms of order for com- 
mittal and of committal will be found in the 
appendix hereto, Nos. 67 and 68. 

EiecoMdby Thc Order for committal shall be executed b}' 

the marshal. 
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Execution. ^mi 

195. Any decree or order of the court, made iii^^o'^ 
the exercise of its Admiralty jurisdiction, may be"^'"- 
enforced in the same manner as a decree or order 
made in the exercise of the ordinary civil jurisdic- 
tion of the court may be enforced. 

Where, in an Admiralty cause in the High Court, Eng- 
land, the defendants appeared and gave an undertaking, 
upon which the res was not arrested, plaintiffs obtained 
leave to issue a fieri facias under the following circum- 
stances : — In an action in rem for salvage services the writ 
was directed in the usual form "to the owners and parties 
interested " in the res, and indoraed with a claim for 
£6,000. The owners of the salved ship, her cargo, and freight, 
appeared as defendants, and through their solicitor gave 
an undertaking to put in bail for the above amount, and 
the plaintiffs did not arrest the vessel, or interfere with 
the discharge of the cargo. At the hearing the court 
awarded plaintiffs £7,500 ; and the indorsement on the 
writ was allowed to be amended by increasing the amount 
to £8,500. The defendants denied their liability in respect 
of the amount awarded beyond the amount of the under- 
taking to put in bail, viz., £5,000. 

It was held upon motion that the reme<^ly was not 
limited to the amount of the undertaking to put in haiL 
£ind that the plaintiffx were entitled in the present action 
to sue out writs oi fieri facias, in order to enfoi-ce payment- 
from the defendants personally of the full amount of the 
decree (r). 

As to writs of fieri /«ci«/', see E."iche(juer Court Rule 
188 d leq.. and forms in schedule thereto. 

Seals. 

196. The seals to be used in the registry and^^""*- 
district registries shall be such as the Judge of the 
Exchequer Court may from time to time diiect. 
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Insthumentb, etc. 

197. Every warrant, release, commission, at- 
tHchment, and other instrument to be executed by 
any officer of, or commissioner acting under the 
authorit)' of, the court, shall be prepared in the 
registry' and signed by the registrar, and shall be 
issued under the seal of the court. 

198. Every document issued under tlie seal of 
the court shall bear date on the day of sealing and 
shall be deemed to be isBued at the time of the 
sealing thereof. 

' 199. Every document requiring to be served 
shall be served withiii twelve months from the date 
thereof, otherwise the service shall not be valid. 

200. Every instrument to be executed by the 
marshal shall be left with the marshal by the party 
at whose instance it is issued, with written instruc- 
tions for the execution thereof. 

Notices fbom the Eegistry. 

201. Any notice from the registry may be 
either left at, or sent by post by registered letter, 
to the address for service of the party to whom 
notice is to be given ; and the day next after the 
day on which the notice is so posted shall be con- 
sidered as the day of senice thereof, and the post- 
ing thereof as aforesaid shall be a sufficient service. 

Filing. 

202. Documents shall be filed by leaving the 
same in the registry, with a minute stating the 
nature of the document and the date of filing it. 
A form of minute on filing any document will be 
found in the appendix hereto, No. C9. 
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203. Any number of documents in the same «°i«« aos-aor . 
action may be filed with one and the same minute. 

Time. 

204. If the time for doing any act or taking ""me. 
any proceeding in an action expires on a Sunday, 

or on any other day on which the registry is 
closed, and by reason thereof such act or proceed- 
ing cannot be done or taken on that day, it may 
be done or taken on the next day on which the 
registry is open. 

205. Where, by these rules or by any order Finta^y ax- 
made under them, any act or proceeding is ordered 

or allowed to be done within or after the expiration 
of a time limited from or after any date or event, 
such time, if not limited by hours, shall not include 
the day of such date or of the happening of such 
event, but shall commence on the nest following 
day. 

206. The judge may, .on the application ^^il^fol 
either party, enlarge or abridge the time prescribed *''"'*•'* """■ 
by these ruleS or forms or by any order made under 

them for doing any act or taking any proceeding, 
upon such terms as to him shall seem fit, and any 
such enlargement may be ordered although the 
application for the same is not made until after 
the expiration of the time prescribed. 

Sittings of the Coukt. 

207. The judge shall appoint proper a"d cou-J^;'B«g|;",j»p^ 
veuient times for sittings in court and in chambers, 

and may adjourn the proceedings from time to 
time and from place to place as to him shall seem 
fit. 
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■tfwwB-au. Eeoistby AMD Registrab. 

ft«Ki>trytaoan. 208. The registry shall be open to suitors dur- 
ing fixed hours to be appointed by the judge. 

OUiw""" 209. The registrar shall obey all the lawful 
directions of the judge. He shall in person, or by 
a deputy approved of by the judge, attend all 
sittings whether in court or in chambers, and shall 
take mimites of all the proceedings. He shali 
have the custody of all records of the court. He 
shall not act as counsel or solicitor in the court. 

Maeshal. 
»^'«>«"f». 210. The marshal shall execute by himself or 

MrDmeDM. jjjg officer all instruments issued from the court 
which are addressed to him, and shall make returns 
thereof, 
oienipioy 211. Whenever, by reason of distance or other 

p"™""- sufficient cause, the marshal cannot conveniently 
execute any instrument in person, he shall employ 
some competent person as his officer to execute 
the same. 

Holidays. 
Hoiidiya. 212. The registry and the marshal's office shall 

be closed on Sundays, Good Friday, Easter Mon- 
day, Easter Tuesday, and Christmas Day, and on 
such days as are appointed by law or by proclama- 
tion to be kept as holidays or fast days. 

Records of the Coubt. 

^f^JiMnuts ^^'^" '^^^^^ sh^l be kept in the registry a book, 

'*™'' to be called the minute book, in which the registrar 

shall enter in order of date, under the head of each 

action, and on a page numbered with the number 

of the action, a record of the commencement of 
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the action, of all appearances entered, all docu- "'^*' "*-°*- 
ments issued or filed, all acts done, and all orders 
and decrees of the court, whether made by the 
judge, or by the registrar, or by consent of the 
parties in the action. Forms of minute of order Forma, 
of court, of minute on examination of witnesses, 
of minute of decree, and of minutes in an action 
for damage by collision, wUI be found in the 
appendix hereto, Nos. 70 to 73. 

214. There shall be kept in the registry ac.™tixwkt 
caveat warrant book, a caveat release book, and a 
caveat payment book, in which all such caveats, 
respectively, and the withdrawal thereof, shall be 
entered by the registrar. 

215. Any solicitor may inspect the minute a'ndj^»p{«jj''i>r 
caveat books. 

216. The parties to an action may, while theByputiM. 
action is pending, and for oree year after its termin- 
ation, inspect, free of charge, all the records in the 
action. 

217. Except as provided by the two last pre- Hoothferver- 
ceding rules, no person shall be entitled to inspect """' 

the records in a pending action without the per- 
mission of the registrar. 

218. In an action which is terminated, anyuMtioa 
person may, on payment of a search fee, mspect •™™'" '•* 
the records in the action. 

Copies. 

219. Any person entitled to inspect any docu-oin«««»p'«* 
ment in an action shall, on payment of the proper 
charges for the same, be entitled to an office copy 
thereof under seal of the court. 
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220. The forms in the appendix to these rules 
shall be followed with such variations as the cir- 
cuinstaDceg may require, and any party using any 
other forms shall be liable for any costs occasioned 
thereby. 

Ab to the forms of pleadings appended to the Admiralty 
Rules of the High Court, England, it was said by Sir J. 
Hansen that those forms were only to be taken as speci- 
mens of the character of the pleadings, and were not to- 
be slavishly adhered to, though the pleader must endeavour 
to state the case in as succinct a form as possible ; ob- 
serving at the same time that his decisioB applied only to- 
the particular case before him (s). 

Fees. 

221. Subject to the following ruleB, the fees 
set forth in the tables of fees in the appendix 
hereto shall be allowed on taxation. 

222. In any proceeding instituted in the regis- 
try at Ottawa the fees to be taken by the registrar- 
shall be paid in stamps, and the proceeds of the- 
sale of such stamps shall be paid into the Con- 
solidated Revenue Fund of Canada. 

223. Where the fee is per folio, the folio shall 
be counted at the rate of 100 words, and every 
numeral, whether contained in columns or other- 
wise written, shall be counted and charged for as a 
word. 

224. Where the sum in dispute does not 
exceed $200, or the value of the res does not 
exceed $400, one-half only of the fees (other than 
disbursements) set forth in the table hereto- 
annexed shall be charged and allowed. 

(.) The /««, 8 P. D. 227. 
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225. Where costs are awarded to a plaintiff^ 



the expression "sum in dispute" shall mean the" 
sum recovered by him in addition to the sum, -if 
any, counter-claimed from him by the defendant ; 
and where costs are awarded to a defendant, it 
shaJl mean the sum claimed from him in addition 
to the sum, if any, recovered by him. 

226. The judge may, in any action, order that^siMeea. 
half fees only shall be allowed. 

227. If the same practitioner acts as botb^^^>>||«^" 
counsel and solicitor in an action, he shall not for'""'^'™- 
any proceeding be allowed to receive fees in both 
capacities, nor to receive a fee as counsel where 

the act of a solicitor only is necessary. 

Cases not Pkovided for. 

228. In all cases not provided for by tiiese p^^fo^j" 
Rules the practice for the time being in force iu [J„^; ■'■ ^°*' 
respect to Admiralty proceedings in the High 

Court of Justice in England shall be followed. 

The practice in Admiralty proceedings in England i» 
governed by the Rules of the Supreme Court, 1883, one of 
which provides that where no other provision is made by 
the Judicature Acts or Rules, the procedure and practice 
existing at the time of the passing of such rules shall re- 
main in force ; as to which it is said, that to a great extent 
the procedure and practice thus remaining in force is the 
procedure and practice founded on the Rules of 1859, viz., 
of the former High Court of Admiralty ((). 

Commencement op Rules. 

229. These Rules shall come into force on the Thaw aue. in 
day on which notice of the approval thereof by""**^' 
His Excellency the Governor-General in Council, 

and by Her Majesty in Council shall be pubhsbed 

(t) WmB. & 6. 2nd ed., 66f. 
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Em MO. ip the Canada Gazette, and shall apply to all 
actions then pending in the Exchequer Court of 
Canada on its Admiralty side, as well as to actions 
commeuced on and after such day (h). 

Repealing Clause. 

Baiw repealed 230. Froiu and after the day on which the 
notice of the approval of these Rules by His 
Excellency the Governor- General in Council and 
by Her Majesty in Council, is published in the 
Canada Gazette, the following rules and regula- 
tions, together with all forms thereto annexed, 
and the table of fees nnw in force in the Exchequer 
Court in Admiraltj- proceedings, shall, in respect 
to any such proceeding in such court be repealed : — 

v^. Kuies, (a) The rules and tables of fees for the Vice- 

Admiralty Courts established by an Order of Her 
Majesty in Council of the 23rd of August, 1883 ; 
and 

g^c^onurio (i) The Tules and regulations and the table of 
fees previously in force in the Maritime Court of 
Ontario, and made by the judge of such court on 
the 31st day of January, 1889, and approved by 
His Excellency the Governor-General in Council 
on the 14th day of February, 1879, and all rules 
of the said Maritime Court of Ontario. 

Dated, at Ottawa, this 5th day of December, 
A.D., 1892. 

GEO. W. BURBIDGE, 

J. E. C. 



t, ftod Orders in Counoil, pitl. 
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APPENDIX. 

I. FORMS. 

No. 1. [B|fl,4. 

Title of Court. 

In the Exchequer Court of Canada. 

In Admiralty. 

(yr (if instituted in a District Registry) 

In the Exchequer Court of Canada. 
The Quebec {or aa the cme may be) Admiralty District. 



No. 2. [Bql»*. 

Title of' Action in rem. 
[Title of cotiH.] 
No, [Ifre iiisert tite number of the action.'] 
A B., Plaintiffi 
against 
(a) The ship 
or (i) The ship and freight 

or (c) The ship her cargo and freight. 

or (if the action is against cargo only), 
(d) The cargo ex the ship [state name of skip on 
board of which the cargo now is or lately was 
Uiden']. 
or {if the action is against the proceeds realized by the 
sale of the skip or cargo), 
(c) The proceeds of the ship 
or (f) The proceeds of the cargo ex the ship 
or (w the case may be. 
Action for [state nature of action, wkether for damage 
by collision, war/ea, bottomry, (fc., as the ease may be]. 
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ae*i No. 3. 

Title of Action in Peksonaii. 
[Title of couW.] 
No. [K&re insert the n'wmber of the action.] 
A. B., Plaintiff 
af^inst 
The owners of the ship [or ae the case rntiy he\ 

Action for [date nature of action as in "preceding fiyrm\^ 



Hulel.J No. 4. 

Title of Action in the Name of the Ckown. 
[Title of cov.rt.] 

No. [insert nwmber of action] . 

Our Sovereign Lady the Queen. 
[add, where necessary, in Her office of Admiralty] . 

against 
(a) The ship , [or as the case may be] , 

or, 
{b) A. B. &c, ithe 2>6'''son or persons proceeded 
against.] 
Action tor [state nature of action'^ . 



jtoiee.) No. 5. 

Writ of Summons in rem. 

(l.h.) [Title of court and action]. 

Victoria, by the grace of God_, of the United Kingdom 
of Qreat Britain and Ireland, Queen, Defender of the 
Faith, Empress of India. 

To the owners and all others interested in the ship 
[her cargo and freight, etc., or as the case may be]. 

We command you that, within one week after the ser- 
vice of this writ, exclosive of the day of such service, you 
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do cause an appearance to be entered for you in our 
Exchequer Court of Canada in the above-named action ; 
and take notice that in default of your so doing the aaid 
action may proceed, and judgment may be given, in your 
abnence. 

Given at Ottawa {or aa the ease may be) in our said 
court; under the seal thereof, this day of 

18 

Afemoratidum to be svhecribed on the writ. 

This writ may be served within twelve months from 
the date thereof, exclusive of the day of such date, 
bat not afterwards. 

The defendant (or defendants) may appear hereto by 
entering an appearance {(yr appearances) either per- 
sonally or by solicitor at the registry of the said 
court situate at Ottawa (or aa the case may be). 



No 6. [Holes. 

Writ of Summons in Personam. 

[TitU of eouH and action}. 

(L.S.) Victoria, by the grace of God, etc 

To C. D., of , and E. F., of 

We command you that, within oTie week after the ser- 
vice of this writ, exclusive of the day of such service, you 
do cause an appearance to be entered for you in our 
Exchequer Court of Canada, in the above-named action ; 
and take notice that in default of your so doing the said 
action may proceed, and judgment may be given, in your 
absence. 

Given at Ottawa (or as (he case may be) in our said 
court, under the seal thereof, this day 

of 18 . 

Memorandum, to be mthecrihed on the Writ. 

This writ may be served within twelve months from 
the date thereof, exclusive of the day of such date, 
but not afterwards. 



.dbyGoogle 



[) Exchequer Court— 'Admiralty. 

The defenduit (or defendaDto) may (4>pear hereto by 
entering an appearanoe (or appeuwices) eitiier 
persoiiaUf or by solicitor at tne re^atry of the 
said court sitoate at Ottawa (or aa the case may 
he). 



Whit of Schmons ik Pebsonah for seb\ice out op 
jubisdiction. 

(L.S,) [Title of court and orfion.] 

VicTOHiA, by the grace of God, etc 

To C. D., o( . E. P., ol 

We command you that within (here iruert the number of 
dayt directed by the judge ordering the tervice or notice) after 
the aervice.of this writ (or notice of thii writ, at the cate may 
be), on you, inclusive of the day of such aerrice, you do 
cause an appearance to be entered for you in our Exchequer 
Court of Canada, in the above- named action, aad take notice 
tbat in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. 

Given at Ottawa (or at the caae may be) in out said 
court, under the seal thereof, this day of 

16 . 

Mevnorandv/m to be evhacribed. on Writ as in Form, No. 6. 

iTidoreemeiU to be -made on the Writ before the issue 
thereof 

N.B. — This writ is to be used where the defendant or 
all the defendants, or one oi more defendant or defendants, 
is or are out of the jurisdiction. When the defendant to be 
served is not a British subject, and is not in British domin- 
ions, notice of the writ and not the writ itself, is to be 
served upon him. 
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Notice in Liec op Writ fob Sbbyiob out of Jubisdio- 

TION. 

I Title 0/ court and action.] 

To C. D., of 

Take notice that A. B., of , has commenced 

an action against 700, C. D., in the Exoheqaer Coort of 
Canada at Ottawa, (or m the Admiralty District, 

as the cats may he), by writ of that coort, dated the 
(lay of A.D. 18 , which writ is indorsed bb 

follows : [Copy in fuU the indor$ementt), and yon are 
required within days after the receipt of tkie 

notice, inclnsive of the day of sach receipt, to defend the 
said action, by cansing an appearance to be entered for yon 
ID the Baid court to the said action, and in default of your 
so doing the said A. B. may proceed therein, and judgment 
may be given in your absence. 

You may appear to the said writ by entering an appear- 
ance personally or by your solicitor at the office of the 
registrar of the said court at Ottawa (or at in 

the Admiralty District, at the ease may be). 

(Signed) A. B., of etc. 

Or X. T., of 

Solicitor for A. B. 



No. 9. iBDi«9. 

IkDOBBEUBNTB to bb MlDB ON THE WbIT BEFOEE IbSOB 



(1) The plaintiff claims [inaert description of claim as 
given in Form No. 20]. 

(2) Tbia writ was issued by the plaintiff in person, who 
resides at [state plaintiff's place of residence, uiith name of 
street and number of house, tfany], 

or. 
This writ was issued by C. D., of [state place of butineis} 
solicitor for the plaintiff. 
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(8) All docnments required to be served apon the said 
plaintiff in the action may be left for him at \in$en addre$M 
for lervice within three milet of the registry]. 

Where the Action ia in the Name of the Grown. 

(1) A. B.,etc, claims [initert discriptum of claim as 
given in Form No. ift] 

(2) This writ was issued by A. B, [state narne and 
address of person prosecuiing in the name of the Crown, 
or his solicitor, as the case may be.] 

(8) All documeota required to be served upon the Grown 
in this action may be left at [insert address for service 
■wUhin three Tniles of the regisfry]. 



Ikdobbeuents of Claiu. 

(1) Damage by cotUaion : 

The plaintiffs as owners of the ship "Mary " [her cargo 

and freight, i£c., or as the case may he] claim the sum 

oF $ against the ship "Jane" for damage occasion- 

td by a collision which took place [state where] on the 

day of , and for costs. 

(2) Salvage: 

The plaintiffs, as the owners, master, and crew of the 
Ship "Mary" claim the sum of $ for salvage services 

rendered by them to the ship "Jane" {her cargo and 
freight i£c., or as the case may be] od the day of 

18 , in or Dear [state where the services were 
rendered], and for costs. 
(8) Filotage : 

The plaintiff claims the sum of $ for pilotage of 

the ship "Jane" on the day of 16 

from [state where pilotage commenced': to [state where pilotage 
ended] , and for costs. 

Bole 8.] 

(4) Towage: 

The plaintiffs, as owners of the ship "Mary," claim the 

sum of % for towage services rendered by the said 

ship to the ship " Jane " [her cargo and freight, <£c., or 

as the case may be] , OQ the day of 18 , 
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at or Dear \state where the servieet were rendered] , and for 
ooate. 

(6) Maiter'» leagei and digluTiementi .- 
The plaintiff claims tbe snm of f , for bis waftes 

and disborsements as master of the abip "Mcury" and to 
have an account taken thereof, and for costs. 

(6) Seamen't waget : 

Tbe plaintiffs, as seamen on board the ship "Mary " 
«laiin the sam of % , for wages due to them, as fol- 

lows, aod for costs : 

to A.B., the mate, $ , for two months wages 
from the day of 

to CD., able seaman $ , kc, &c.; 
[and tbe plaintiffs claim to have an account taken thereof.] 

(7) Neeeuariet, repairs, de. ; 

The plaintiffs claim the earn of $ , for necea- 

fiaries sapplied (or repairs done, &c., at the cote may be) to 
the ship "Mary " at the port of on the 

day of , , and for costs [and the plaintiffs claim to 

hare an account taken thereof] . 

(8) Posseiiion : 

(a.) The plaintiff, as sole owner of the ship "Mary" of 
the port of , claims possession of the said ship. 

{b.) The plaintiff, as owner of 48-64th shares of tbe 
ship "Mary " of tbe port of , claims possession of 

tbe said Ship against CD., owner of 16-64tb shares of the 
same Ship. 

(9) Mortgage : 

The plaintiff, under a mortgage dated the 
day of , claims against the Sbip "Mary," [or 

the proceeds of tbe ship "Mary," or as the caie may he] , the 
sum of $ .as the amount due to him for principal and 
interest,' and for costs. 

(10) Claims between Co-Ownert : 

(a.) Tbe plaintiff, as part owner of tbe ship "Mary" 
claims against CD., part owner of the same ship, the sum 
of $ , aa part of tbe earoings of the said ship due to 

the plaintiff, and for costs ; and to have an acooont taken 
thereof. 

{b.) The plaintiff, as owner of 24-64th shares of the 
ship "Mary" being dissatisfied with tbe management of 
tbe said sbip by his co-owners, claims that hit co-owners 
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shall give bail in the mm of $ , the value of his said 

Bharea, for the safe retoTD of the ship to the DominioD of 
Canada [or to the Di»tnet,ai the cate may be^. 

(11) Bottomry : 

The plaintiff, as assignee of a bottomry bond, dated 
the day of , and granted by CD., as master 

of the ship "Mary" of , to A. B. at the port of 

, claims the sum of % against the ship "Mary" 

[her cargo and freight, dtc, or a$ the caae may be,] as the 
amount due to him under the said bond, and for coats. 

(12) Derelict: 

A. B., claims to have the derelict ship "Mary" [or 
cargo, dc, at the cate may be,] condemned as forfeited to 
Her Majesty in Uer Office of Admiralty. 
(18) Piracy : 

A.B., Commander of H.M.S. " Torch," claims to have 
the Chinese junk " TectiTnaeh " and her cargo condemned 
as forfeited to Her Majesty as having been captured from 
pirates. 

(14) Slave Trade: 

A.B., Commander of H.M.S. "London" claims to have 
the vessel, name unknown [together with her cargo and 12 
slaves] seized by him on the day of 18 . 

condemned as forfeited to Her Majesty, on the ground that 
the said vessel was at the time of her seizure engaged in or 
fitted out for the slave trade, in violation of existing 
treaties between Qreat Britain and Zanzibar (or of the Act 
5 Geo. IV. c 113, or at the cate may be). 



CD., the owner of the vessel [and cargo. 

or at the cage may be] captured by H.M.S. "London" on 
the day of 16 , claims to have the said 

veasel [and cargo, or a* the cate may be] restored to him .] to- 
gether with costs and damages for the seizure thereof]. 
(16) Under Pacijie Itlander't Protection Aett : 
A.B., as Commander of H.M.S. "Lywx" claims to have 
the British ship "Ma/ry" and her cargo condemned as for- 
feited to Her Majesty, for violation of the Pacific Islanders 
Protection Acts, 1872 and 1875- 

(16) Under Foreign EnUttment Act : 
A'B^ claims to have the British ship "Mary " together 
' with the aims and munitions of war on board thereof, cou- 
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demoed as forfeited to Her majesty for violation of tbs 
Foreign EoltstmeDt Act, 1670. 

(17) Under Cuttoma Acta : 

A. B. olaims to have the abip " Mary " [or at the cate 
mas ^A condemned as forfeited to Her Majesty for violation 
of [ttate Act undtr which forfeiture ia claimed}. 

(18) Recovery of pecuniary forfeiture or penalty: 

A. B., claims jadgment against the defendant for 
penaltiei) for violation of [ttate Act under which penaltif 
are cluimed.] 

No. 11. IBal»ia. 

Affidavit of Service of a Writ of Sdhhons. 
[TiUe of court and action.] 
County' of ) 

I, A. B., of in the count; of 

[calling or occupationi make oath and say : 

1. That I did on the da; of 18 

serve the writ of sammons herein b; [here ttate the mode in 

which the aervice waa effected, whether on the oiener or on the 

ahip, cargo or freight, tic., at the cate jnay be] oQ the 

day of 18 

(Signed) 



A. B. 



BvoBH before me, &o. 

A Commiationer, dkc. 



No. 12. (Bul«M. 

Appiarancb. 
(1) By defendant in peraon. 

[Title of court and action.} 
Take notice that I appear in this action, 

Dated this day of 18 

(Signed) C. D., defendant. 

My address ia 
My address for aenrice is - 



.dbyGoogle 



106 Exchequer C-ourt — Admiralty. 

(2) By Solicitor for defendant. 

[Title of court and action.] 
Tslie notice that I appear for C. D. of [tntert addrest of 
C. D.] ID tbis actiOD. 

Dated tbia day of 18 

(Signed) X. Y. 

Solicitor for C. D. 
M; place of businesa is 
My address for i)eFvic« is 



Imdobsbhknt of Set-off ob Gountbb-cluh. 

Tbe defendant [or, if he be one of teneral defendantt the 
defendant G. D.] owner of the ship " Mary " [or at the case 
may be] claims from tbe plainti£F [or olaima to set-o£F agaiast 
tbe plaiatiffs claim] tbe sum of for [liate tke nature 

of the let-off or counter-claim and the relief or remedy required 
a$ in form No. 10, mutatit inutandit] and for costs. 



Bale 86.] No. 14. 

Affidavit to Lbad Warrant. 
[Title of court and action.] 
I, A. B., [ttate name and address] make oatb and say 
that I have a claim against the ship " Mary " for [etaie 
nature of claim', . 

And I further make oath and say that tbe said claim 
has not been satisfied, and that tbe aid of tbis court is 
required to enforce it. 

On the day of 18 

the said A. B. was duly sworn to kSigned) A.B. 
tbe truth of this affidavit at 

Before me, 
E. F., &e. 



, to |(£ 



Where ike Action is in the name of the Crotcn, 
I, A. B., itc. [state nam4 and address of person suing in the 
ime of the Crown] make oath' and aay that I claim to have 
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the ship "Mary" and her cargo [or the vesBel, name un- 
known, or the cargo ee the ahip "Mary" dc, or at the ease 
may he] condemned to Her Majesty ; — 

(a) as having been fitted ont for or engaged in the slave 
trade in violation of \»tate Act or Treaty alleged 
to hace bten violated] ; 
or {b} as having been captured from piratea ; 
or (c) as having been found derelict ; 
or (d) for violation of [ttate Aet alleged to have been vio- 
lated, or at the case may be] . 
I further make oath and say that the aid of this court is 
retailed to enforce the said claim. 

On the day of 18 ,) 

the said A.B. was duly sworn to^ (Signed) A.B. 
the truth of this affidavit at j 

Before me, 
E.P., &c. 



No. 16. [BaleW. 

Wabbant. 
(L.S-) {Title of court and action.) 

ViCTOEIA, &c. 
To the Marshal of the Admiralty District of 
[or Sheriff of the county of or a* the case may he] . 

We hereby command you to arrest the ship 
her cargo and freight, &a., [or a» the case may he] , and to 
keep the same under safe arrest, until you shall receive 
further orders from as. 

Given at in our said court, under the seal 

thereof, this day of 18 

Warrant 

Taken out by 

(Signed) E.F., 
Begistrar {or Diririct Registrar, as the caee may be.) 
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BoieM-i No. 16. 

Certifioatb of Sbbvioe to be Imdobsed oh the WlIlIU»T 
ATTEB SbkvicB THBBBOF. 

This warrant vaa served by [ttate hy whom and in what 
mode service wa* effected] on the day 

of 18 . 

(Signed) G.H., 
Marshal of the Admiralty District of [or, 

sheriff of the county of , or as the case may be.] 



Bnle«.] No. 17. 

Bailbond. 
[Title of court and action.] 
Know all men by these presents that we [insert names, 
addresses and descriptions of the sureties in fiUl] hereby 
jointly and aeTerally submit oarselvea to the jurisdiction 
of the said court, and consent that if the said [insert name 
of party for whom bail is to be given, and state whether 
plaintiff or defendant] , shall not pay what may be adjudged 
against him in the above named action, with costs [or, for 
coate, if bail is to be given only for costs'], execution may 
isBue against us, our heirs, eieentors and administrators, 
goods and chattels, for a sum not exceeding [state sum in 
letters] doUara. 

This bailbond was signed by i 
the said and 

the sureties, the day of 

16 , in the registry 
of the Exchequer Court of Can- 
ada [or as the case may be]. 
Before me, 

E. F., 

Registrar, or District Registrar, 
[or clerk in the registry, or Commis- 
sioner to take bail, or as the case 
may he]. 



Signatures of sureties. 
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No. la i»»i.«i. 

GOMBOSBtON TO TaKI BaIL. 
\Title of eouri and acfton.] 
[l.b.] VioTonii, Etc. 

To [state name and deicription of commuuQaer], greeting- 
"Wliereaa in the above-named aetion bail i« required to 
be taken on behalf of [itate name of party for whom bail ii 
to be given, and whether plaintiff or defendant] in the Bum 
of [itat4 jum in letters] dollars, to answer jodgmeDt in the 
said aotion. 

We, therefore, hereby authorize ;on to take snch bail 
on behalf of the said from two snfficient anreties, 

□pOD the bailbond hereto aonesed, and to swear the said 
soieties to the trnth of the annexed affidavita as to their 
sufficiency, in the form indorsed hereon. 

And we command yon, that npon the said bond and 
affidavits being daly executed and signed by the said 
Boretiee, yon do traDsmit the same, attested by you, to the 
registry of onr said court. 

Given at in oor said conrt, nnder the seal 

thereof, this day of 18 . 

(Signed) E. F., 

Begietrar or District Begistrar. 
Commission to take bail. 
Taken out by 
Form of Oath to be administered to each Surety. 
Yon swear that the contentH of the affidavit, to which 
yon have subscribed yonr name, are trae. 

So help you God. 



No. 19. tam-w. 

Affidavit of Jubtipioatioh. 
[Title of court avd action.] 
I [ataie name, address and description of svirety], one 
of the proposed sureties for [state name, address and 
description of person for whom hail is to be given], 
make oatii and say that I am worth more than the sum of 
[state in letters the sum, in which hail is to he give^] 
dollars, after the payment of all my debts. 
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On the day of 

18 , the said was dal^ 

Bwora to tbe tmth of this affidavit 

** Before me. \ Si^'nature of surety. 

E. F., Begistrar. 
or district registrar or GomnuB- 
sioner [or as the com may &«.] 



"0.20. 
NoncB OF BuL. 
[riti€ of court avd aetwn,.'\ 
Take notice that I tender tbe nnder-mantioned persons 
as boil on behalf of [«tofe -name, addreaa attd description 
ofpa/rtyfoT whom baMis to he given, and whether j^intiff' 
or defendant] in the Bom of [state sum, in letters and 
figures] to ansver judgment in this action {or judgment 
and costs, or costs only, or as the case may be.] 
Names, addresses, and descriptions of 

Sdbbtibs. Rbfebibb. 

(1) I 

(2) I 

Dated this day of 18 . 



(Signed) X. Y. 



Bni.«j No. 21. 

NOTIOB OF OBJBonOM TO BaIL. 

[Title of court and action.] 
Take notice that I object to the bail proposed to be given 
by [ttate name, addreit, anddescripHon of surety or suretie* 
(^eetion to] in tbe above-named action. 
Dated tbe day of 18 

(Signed; A. B. 
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Belbise. 

(L.SO ^Title of court and action. 

ViOTOHU, &0. 

To the marBhal of the Admiralt; District of 
(oT the sheriff of the Oouat; of , or as the case 

may he) Greeting: 

Whereas by oar warrant issaed in the above-named action 
on the day of 18 — , we did command yon 

toarreet [state name and nature of property arretted] nod 
to keep the same under safe arrest until yon shonid receive 
further orders from as. We do hereby command you to 
release the said [ttate name and nature of ■property to he 
releated] from the said arrest upon payment being made to 
yon of all fees due to and charges mcurred by yon in res- 
pect of the arrest and custody thereof. 



Given at 
thereof, 


, in Onr said eoort, under the sea) 
day of 18—. 


Taken out by 


(Signed) E. P. 
Registrar [or District Begistiar] . 



No. 28. (EU1.M. 

FiiBADmas. 

(1) In an Ac^on for damages by collinon: 

a. rTke" Atlantic") 

Statzmsnt of Claiu. 

\Title of court and action.^ 

Writ issued 18—. 

1. Shortly before? p.m. on the Slet January, 1878, the 
brig "Anthet," of 284 tons register, of which the plaiutiffr 
George De Garis, was then owner, whilst on a voyage from 
Cardiff to Granville, in France, laden with coals, and 
nuuined with a crew of nine bands, all told, was about 
fifteen miles 8. E. \ E. from the Lizard Light. 

2. The wind at that time was about E. N. E., a mode- 
rate breeze, the weather was fine, but slightly hazy, and the 
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tide was aboot Black wat«r. and of little force. The 
"Anthei" t&b sailing under allplain sail, close hauled on 
the port tack, heading aboat S. E. and proceediog through 
the water at the rate of abont five knots per hoar. Her 
proper regulation side Bailing lights wet« duly placed and 
exhibited and burning brightl;, aud a good iook-oat-was 
being kept on board of her. 

8. At that time those on board the "AtaheM " observed 
the red light of a sailing Tessei, which proved to be the 
"Atlantic," at the distance of about from one mile and a 
half to two miles from the "A-nikea" and bearing about 
one point on her port bow. The "Anthea " was kept close 
hauled by the wind on the port tack. 'i:h&"Auantic" 
exhibited her green light and shut in her red light, and 
drew a little on to the star-board bow of the "Atiihea" 
and she was then seen to be iu)proacbing and causinc 
immediate danger of collision. The helm of the "Anthes" 
was thereupon put hard down, but the "Atlantic" 
although loudly bailed from the "Anthea," ran against 
and with her stem and starboard bow struck the starboard 
quarter of the "Anthet" abaft the main rigging, and did 
her so much damage that the "Anthei " soon afterwards 
sank, and was with her cargo wholly lost, and four of ber 
bands were drowned. 

4. There was no proper look-out kept on board the 
"Atlantic." 

6. Those on board the "Atlantic " improperly neglected 
to take in due time proper measures for avoiding a colli- 
sion with the "Anthea." 

6. The helm of the "Atlantic" was ported at an im- 
proper time. 

7. The said collision, and the damages and losses con- 
sequent thereon, were occasioned by the negligent and 
improper navigation of those on board the "Atlantv:." 

The plaintiff claims — 

1. A declaration that he is entitled to the damage 
proceeded for. 

2. The condemnation of the defendants [and their 
bair in such damage and in coats. 

8. To havs au account taken of such damage with 

the assistance of merchants. 
4. Such further or other relief as the nature of the 
case may require. 
Dated the day of 18—. 

(Signed) A. B., plaintiff. 
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Defence ikd Countbs-Ci^uh. 
[Title of court and aeti«n.] 

1. The defenduitB are the owners of the Swedish 
barque "Atlantic," of 988 tons register, carrying a crew of 
Dineteeo bands all told, and at the time of the circnm- 
atances hereinafter stated bonod on a voyage to OardifF. 

2. A little before 6.80 p.m., on the Slat of January, 
1878, the "Atla-ntic" was about fifteen miles 8. E. by 8. 
of the Lizard. The wind was E. N. E. The weather was 
hazy. The "Atlantic" under foresail, fore and main top- 
eails, main topgallant sail, and jib, was heading about W. 
S. W., making from five to six knots an hour with her 
regnlation liglits du!y exhibited and burning, and a good 
look-out being keep on board her. 

8. Iq these circumstances the red lights of two vessels 
were observed pretty close together, about half mile off, and 
from two to three points on the starboard bow. The helm 
of the ^'Atlantic " was put to port in order to pass on the 
port sides of these vessels. One, however, of the vessels, 
which was the "Avthes," altered her course, and exhibited 
her green light, and caused danger of collision. The helm 
of the " AtUintic" was then ordered to be steadied, but be- 
fore this order could be completed was put a hard-a-port. 
The "Anikeg " with her starboard aide by the main rigging 
struck the stem of the "Allaniic" and shortly afterwards 
sank, her master and four of her crew being saved by the 
"Atlantic." 

4. Save as herein-before admitted, the several state- 
ments in the statement of claim are denied. 

5. The " Anthea " was not kept on her course as required 
by law. 

6. The helm of the "Anthes" was improperly star- 
boarded. 

7. The collision was caused by one or both of the things 
stated in the fifth and sixth paragraphs hereof, or other- 
wise by the negligence of the plaintiffs, or of those on 
board the "Anthes." 

9. The collision was not caused or contributed toby the 
defendants, or by any of those on board the "Atlantic." 

And by way of counter-claim, the defendants say — 
They have suffered great damage by reason of the 
collision. 
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And the; ctium aa follows t — 

1, Judgment against the plaintiff Tand bis b&il] for 
the damage occasioned to the defendants by the 
collision, and for the costs of this action. 

2. To have an account taken of sacb damage nitb 
' the assietanoe of merchants, 

S. Sncb further and other relief as the nature of the 
case ma; require. 
Dated the da; of 18 

(Signed) CD. &c., defendants. 



Beplt. 
[TiUe of court and action.} 
The plaintiff denies the several -statements contained 
in the stAtemeot of defence and counter-claim, [or admits 
the several statements contained in paragraphs and 
of the statement of defence and counter-claim, but denies 
the other statements contained therein.] 

Dated da; of 18 

(Signed) A.B., plaintiff. 



h. (The "Julia David.") 
Statement of Claim. 
[Title of court and action.] 
Writ issued 18 

1. At about 2 a.m. on the 4th da; of September, 1876^ 
the steamship " Sarpedon," of 1,656 tons register, and 225 
horse power, of which the plaintiffs were owners, whilst on 
a voyage from Shanghai, and other ports to London, with 
a cargo of tea and other goods, was about eight; miles 
eouth-west of Ushant. 

2. The wind at such time was about south-west, the 
weather was a little haz; and occasionally slightly thick, 
and the " Sarpedon " was under steam and sail, steering 
north-east, and proceeding at the rate of about ten knots 
per hour. Her proper regulation masthead and side lights 
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were duly exhibited aod barning brightly, and a good look- 
oat wtiB being kept. 

S. At such time the masthead and red lights of a eteam 
vessel, which proved to be the above-named vessel "Jtdta 
David," were seen at the distance of about two miles from 
and ahead of the " Sarpedon,'^ bat a little on her port bow. 
The helm of the "Sarpedon" was ported and hard a-ported, 
bat the "Julia David " opened her green light to the " Sarpe- 
don," and although the engines of the " S'rpedon " were im- 
mediately stopped, and her steam whistle was blown, the 
"Julia David' with her etem stmck the " Sar2}edon" ou her 
port side, abreast of her red light, and did ber so much 
damage that her master and crew were compelled to abandon 
ber, and she was lost with her cargo. The "Julia David " 
went away without rendering any assistance to those on 
board the "Sarpedon," and without answering signals which 
were made by them for assistance. 

4. Those on board the " Jvlia David " neglected to keep 
a proper look-out. 

5. Those on board the "Julia David" neglected to duly 
port the helm of the "Julia Darid." 

6. The helm of the "Julia David " was improperly star- 
boarded. 

7. The "Julia David " did not duly observe and comply 
with the provisions of article 16 of the " Begulattons for 
Preventing ColIisionB at Sea." 

8. The said collision was occasioned by the improper 
and negligent navigation of the "Julia David." 

The plaintiffs claim — 

1. A declaration that they are entitled to the damage 

proceeded for, and the condemnation of the said 
steamship "Julia David," and the defendants, 
therein, and in costs. 

2. To have an account taken of such damage with the 

assistance of merchants. 

3. Such further and other relief as the nature of the 

case may require. 
Dated the day of 18 

(Signed) A.B. &c., plaintiffs. 
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DsriKOl AHD GoUNTKB-CLiUI. 

[Title of eovrt and action] . 

1. Tbe defendants are the owners of the Belgian screw 
steamship " Julia David," of about 1,274 tone register, and 
w«rked by engines of 140 horse power nominal, with a 
orew of 30 bands, which left Havre on tbe Sod of Septem- 
ber, 1676, with a general cargo, bound to Alicante and 
other ports in the Mediterranean. 

2. AboDt 2.45 a.m. of tbe 4th of September, 1876, tbe 
"Julia David" in tbe coarse of her said voyage, was in tbe 
Bay of Biscay. Tbo weather was thick with a drizzling 
rain, and banks of fog and a stiff breeze blowing from 
S.8.W., with a good deal of sea. Tbe "Julia David " under 
steam alone, was steering S.S.W. } W. by bridge steering 
compass, or 8.W. ^ W. magnetic, and was making about 
five knots an hour. Her regulation lights were duly 
exhibited and burning brightly, and a good look-out was 
being kept on board ber. 

3. In tbe circumstances aforesaid those on board tbe 
"Julia David " saw the green and masthead lights of a steam- 
ship, tbe " Sarpedon," about two miles off, and about two 
points on the starboard bow. The "Julia David " was kept 
on ber course. But after a short time the "Sarpedon" 
opened her red light and caused danger of collison. Tbe 
helm of the "Jidia David" was thereupon put hard a-i>ort, 
and her engines stopped and almost immediately reversed 
full speed, but, nevertheless, the "Sarpedon" came into 
collision with the "Julia David" striking with tbe port side 
her stem and port bow, and doing her considerable damage. 

4. The vessels separated immediately. The engines 
of tbe "Julia David" were then stopped, and her pumps 
sounded. She was making much water, and it was found 
necessary to turn her bead away from tbe wind and sea. 
As soon as it could be done without great danger, she was 
steamed in the direction in which those on board ber 
believed the " Sarpedon " to be, but wben day broke and no 
traces of the "Sarpedon" could he diecovered, the search 
was given up, and the "Julia David," being in a very dis- 
abled state, made her way to a port of refuge. 

5. Save as hereinbefore appears, tbe several statements 
contained in tbe statement of claim are denied. 

6. A good look-out was not kept on board the "Sarpedon." 

7. The helm of tbe "Sarpedon " was improperly ported. 
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8. Those oa board the "Sarpedon " improperly neglected 
or omitted to keep her on her coarse. 

9. Those on board the "8arped(m" did not observe the 
proTieiona of Article 16 of the " Regulations for Preventing 
Collisions at Sea." 

10 The collision was occasioned b; some or all of the 
matters and things alleged in the 6tb, 7th, 8th, and 9th 
paragraphs hereof, or otherwise by tlie default of the 
"Sarpedon " or those on board her. 

11. No blame in respect of the collision is attributable 
to the "Julia David " or to any of those on board her. 

And by way of counter-claim the defendants say that 
the collision caused great damage to the "Julia David." 

And they claim — 

(1) The condemnation of the plaintiffs [and their 

bail] in the damage caused to the "Jvlia David," 
and in the costs of this action. 

(2) To have an account taken of such damage with 

the assistance of merchants. 
(8.) Such further and other relief as the nature of the 

case may require. 
Dated the day of 18 . 

(Signed) G. D., &c., defendants. 



Beplt. 
[Title of court andaction] . 
The plaintifTs deny the several statements contained in 
the statement of defence and oounter-claim [or, at tke case 
may bel . 

Dated the day of 18 . 

(Signed) A. B., &c., plaintiff. 

(2) 7k an Action for Salvage : '-• 

a. i^Tlie" Croibij.") 

Statembnt of Cl&ih. 

[Title of court and action.] 

-Writ isaued 18 . 

1. The "Asia" is an iron screw steamship of 902 tons 

net register tonnage, fitted with engines of 120 horse-power 
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Dominal, ie of the valueof $ , and was at the time of 

the service hereinafter stated manaed with a crew of 
twenty-three baads nader the command of George Hook 
Bawn, her master. 

2. At about 9 a.ia. on the 29th of April, 1877, while 
the "Aaia" — which was in ballast proceeding on a voyage 
to Nikolaev to load a cargo of grain — was between Odessa 
and Ochakov, those on board her saw a steamship ashore 
on a bank situated about ten miles to the westward of 
Ochakov. TheMiia" immediately steamed in the direction 
of the distressed vessel which made signals for assistance. 

3. On nearing the distressed vessel, which proved to be 
the " Croiby," one of the "ABia'a" boats was sent to the 
" Crothy" in charge of the second mate of the " Asia," and 
subsequently the master of the "Crothy" boarded the 
"Asia," and at the request of the master of the "Crotby" 
the master of the "AHa" agreed to endeavour to tow the 
"Crosby" afloat. 

4. The " Crosby " at this time was fast agtoiuid, and was 
lying with her head about N.N.W. 

6. The master of the "Ana," having ascertained from 
the master of the "Crosby" the direction in which the 
" Croiby " had got upon the bank, the " Asia " steamed up 
on the starboard side of the " Crosby" and was lashed to her. 

6. The "Asia" then set on ahead and attempted to tow 
the" Crosby " &&o&i, and so continued towing without effect 
until the hawser which belonged to the "Asia" broke. 

7. The masters of the two vessels being then both 
agreed in opinion that it would be necesaary to lighten the 
"Crosby" before she could be got aSoat, it was arranged 
that the cargo from the "Crosby" should be taken on board 
the "Aaia." 

8. The" Asia" was again secured alongside the "Crosty" 
and the hatches beinj; taken oS cargo was then discharged 
from the " Crosby " into the "Asia" and this operation was 
continued until about 6 p.m., by which time about 100 
toDB of such cargo bad been so discharged. 

9. When this had bt'tn done both vessels used their 
steam, and the "Asia" tried again to get the "Crosby" oft, 
but without success. The "Asia " then towed with a hawser 
ahead of the " Crosby." and succeeded in getting her afloat, 
upon which the " Crosby" steamed to an anchorage and then 
brought up. 
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10. The "^sia" steamed after the " Croihy" vaA again 
hauled alongside of her and commenced patting the tran- 
shipped cargo again on board tbe " Crosby" and continoed 
doing BO nntil abont 6 a.m. of the 80th of April, b; which 
time tbe operation was completed, and tbe "Grothy" and her 
car>;o being in safety the "Asia" proceeded on her voyage. 

11. By the eervices of the plaintiffs the " Crosby " and 
her cargo were rescued from a very dangerous and critical 
position, as in tbe event of bad weather coming on whilst 
she lay aground she would have been in very great danger 
of being lost with her cargo. 

12. The "Asia " encountered some risk in being lashed 
alongside the " Crosby " and she ran risk of also getting 
aground and of losing her charter, the blockade of the port 
of Nikolaev being at the time imminent. 

18. The value of tbe hawser of tbe "A»ia" broken as 
herein stated was $ 

14. The "Crothy " is an iron screw steamship of 1,118 
tons net, (1,498 gross) register tonnage. A.B salved, the 
" Crothy " and her cargo and freight have been agreed for 
the purposes of this action at the value of % 

Tbe plaintiffs claim — 

1. Such an amount of salvage, regard being bad to 

tbe said agreement, as the court may think fit 
to award. 

2. The condemnation of the defendants [and their 

bail] in tbe salvage and in costs. 

3. Such further and other relief as the case may 

require. 
Dated the day of , 18 . 

(Signed) A. B., &<:., plaintiffs. 



Defence. 
[Title of court and action]'. 

1. Tbe defendants admit that the statement of facts 
contained in the statement of clain^ is substantially 
correct, except that the resbipment of tbe cargo on board 
the " Crosby ' was completed by 4 a.m. on the 30th April. 

2. Tbe defendants submit to tbe judgment of the 
court to award such a moderate amount of salvage to the 
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be ctrcatnatances aforesaid as 
meet. 
(Signed) C. D., &c., defendants. 



plaistiffo under the ctrcatnatances aforesaid as to the aaid 
court shall seem meet. 



Reflt. 

[Title of court and action]. 
The pinintiffa deny the statement containeii in the Ist 
paragraph of the statement of defence that the sbipmeut 
of the cargo was completed by 4 a.m. on the 30th April. 
Dated the day of , 18 . 

(Signed) A. B. Sk., plaintiffs. 



b. (" The NewcatUe.") 
Stitbubht of Claiu. 
[Title of court and action.] 
Writ issned 18 

1. The "Emu" is a steam tug belonging to the Whitby 
Steam Boat Company, of six tons register, with engines of 
40 horse-power, nominal, and was at the time of the' cir- 
cumstances hereinafter stated manned by a crew of five 
hands. 

2. Just before midnight on the 22nd of July, 1876, 
when the "Emu" was lying in Whitby harbour, her 
master was informed that a screw steamship was ashore 
on Kettleness Point.' He at once got up steam, but was 
not able, owing to the tide, to leave the harbour till about 
1.45 a.m. of the 23rd. 

S. About 2 a.m. the "£mii" reached the screw steam- 
ship, which was the "Newcastle " which was fast upon the 
rocks, with a kedge and warp out. The wind was about 
N., blowing fresh; the sea was smooth, but rising; the 
tide was flood. 

4. The master of the "Ema" offered his services, 
which were at first declined by the master of the "Xtw- 
eastle"; shortly afterwards the kedge warp broke and the 
"Newcastle" swung square upon the laud and more upon 
the rocks. The master of tbe "Newcastle " then asked the 
master of tbe "Emu" to tow him off, and after some 
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conversation it was agreed that the remuneration abould 
be settled on shore. 

5. About 3 a.m. those on board the "Emu" got a rope 
from the "iVtriiJoasiie" on board, and began to tow. After 
some towing this rope broke. The tow-line of the " Neic- 
caitU " was then got on board the "Emu," and the "Emu " 
liept to wing and twisting the "Neiccarile," but was anable to 
get her o£F till about 6 a.m., when it was near high water. 
The master of the "Emu " then aiiw that it was necessary to 
try a click or jerk in order to get the " yeivcastle" off, and 
accordingly, at the risk of straining his vessel, he gave a 
strong click in a northerly direction, and got the "New- 
cattle " off, 

6. The master of the "Emu" then asked if the "yew- 
castle" was making water, and was told a little only, but as he 
saw that the hands were at the pumps be kept the "Emu" by 
the " Newcaitle " until she was abreast of Wbitby. He then 
inquired again if any assistance was wanted, and being 
told that the "Newcastle" was all right, and should proceed 
on her voyage, he steamed the "Emu" back into Whitby 
harbour about 7 a.m. 

7. Aboat 8 a.m. a gale from N.E. which continued all 
that day and the next, came on to blow with a high sea. 
If the "Newcattle " had not been got off before the gale came 
on she would have gone to pieces on the rocks. 

8. By the services aforesaid the " Newcastle " and her 
cargo and the lives of those on board her were saved from 
total loss. 

9. The " Neivcastle" is a screw steamship of 211 tons 
register, and was bound from Newcastle to Hull with a 
general cargo and 19 passengers. The value of the "Xew- 
catttle" her cargo and freight, including passage money, are 
as follows : 

The "Newcastle," $ , her cargo, $ ; freight 

and passage money, $ ; in all, $ 

Plaintiffs claim — 

(1.) The condemnation of the defendants [and their 
bail] in auch an amount of salvage remuneration 
as to the court may seem just, and in the costs 
of this action. 
(2.) Such further and other relief as the nature of 
the case may require. 
Dated day of 18 

(Signed) A.B., kc, plainlifFs. 
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Dbfbkce. 
[Title of court and action.] 

1. At aboat 6.45 p.m. on the 22ad of Jul;, 1376, the 
iron screw steamBhip "Newcattle," of 2H tons register, pro- 
pelled by engiaea of 45 horse-power, aad manned by 12 
hands, her maater included, whilst proceeding on a voyage 
from Newcastle to Hall with cargo and passengers, ran 
aground off Eettlenesa Point, on the coast of Torksbire. 

2. The tide at thia time waa the first quarter ebb, the 
weather waa calm, and the aea was smooth, and the "New- 
castle," after grounding as aforesaid, aat upright and lay 
quite atill, heading about E. S- E. Efforts were then made 
to get the "Newcastle" again afloat by workiug her engines, 
but it was found that this could not be done in the then 
etate of the tide. 

8. At about 1& p. m. of the said day a kedge, with a 
warp attached to it, was carried out from the "Neiccastle" 
by one of her own boats and dropped to seaward, and such 
warp was afterwards hove taut and seeared on board the 
"Neucagtle" with the view of its being hove upon when the 
flood tide made. Several cobles came to the "Newcastle" 
from Bunswick, and the men in them offered their assist- 
ance, but their services, not being required, were declined. 

4. At about 2 a. m. of the following morning the steam 
tug "Emu," whose owners, master, and crew are the plaintiffs 
in this action, came to the "Newcastle" and offered assist- 
ance, which waa also declined. 

5. The flood tide was then making, and by about 2.45 
a. m. the "Newcastle" bad floated forward, and attempts 
were made to get the stern of the "Aevcastle" also afloat, and 
the warp attached to the aforesaid kedge waa attempted to 
be hove in, but the said warp having parted, the master of 
the "A>trc<i«fle" endeavoured ineffectually to make an agree- 
ment with the master of "Emu" to assist in getting the "New- 
castle " afloat, and at about S a. m. a rope was given to the 
"Emu" from the port bow of the "Newcastle," and directions 
were given to the "Emu" to keep the head of tiie "Newcastle" 
to the eastward iu the same way as it had been keep by the 
aforesaid kedge anchor and warp. The "Emu" then set 
ahead and almost immediately the said rope was broken. 
A coir hawser was thereupon given to the "Emu," and those 
on board her were directed not to put any strain on it, but* 
to keep th<! " Emu " paddling ahead sufficiently to steady the 
head of the "Newcastle," and to keep her head to the east- 
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ward. This the "Emv " did and continued to do until aboat 
4.40 a. m., when the " Newcaetle," by raeane of her own 
engines, was moved ofF from the (ground, and the "Emu" was 
brought broad on the port bow of the " Newcaetle," and the 
"Emu" had to stop towing and to shift the rope from her 
port bollard, where it was fast to her towing book; but the 
"N'e%vc(i»Ue" continuing to go ahead, the said rope had to be 
let go on board the "Emu," and It was then hauled in on 
board Ihe " Newcastle." The "Newcastle" under her own 
steam, then commenced proceeding south, the wind at the 
time being N. N.W. and light, and the weather fine. It was 
afterwards ascertained that the "Newcastle " was making a 
little water in her afterhold, and her hand pumps were 
then worked, and they kept the "Newcastle" free. 

6. The "Emu" proceeded back with the "Newcastle" as 
far as Whitby, and the "Newcastle" then continued on her 
voyage and arrived in the Humber at about 2.45 p. m. of 
the same day. 

7. During the time aforesaid the master, crew, and 
passengers of the "Newcastle" remained on board the "JVcw- 
castle," and no danger was incurred in their so doing. 

8. Save as herein appears the defendants deny the 
truth of the several statements contained in the statement 
of claim. 

9. The defendants have paid into court and tendered to 
the plaintiffs for their services the sum of f , and have 
offered to pay their costs, and the defendants submit that 
such tender is sufficient 

Dated the day of 18 

(Signed) G. D. &c., defendants. 



(3) In an action for dUtribiition ofialvagi:: 
Statement of Claim. 
[Title of court and action] . 
Writ issued 18 

1. Describe briefly the salvage services, stating tlie lyart. 
taken in them by the plaintiffs, and the capacity in which 
they were serving. 

2. The sam of f has been paid by the owners of the 
flbip, &c. [state name of skip or other property salved] to 
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the (iefeadatits, as owners of the ship [state name of salv- 
ing ship] , and bas been accepted hy them ia eatisfaotion of 
their claim for eaWage, but the said defendaate have not 
paid and refused to pay any part of that sum to the plain- 
tiffs for their share in the said salvage services. 
The plaintiffs claim — 

1. An equitable share of the said sum of $ , to be 

apportioned amoDg them as the court shall think 
fit and the costs of this action. 

2. Such other relief as the nature of the case may 

require. 
Dated the day of 18 

(Signed) A. B., &c., plaintiffs. 



(4) In an action for matter's wage» and di»buriementt : 

a C" The Princeae") 

Statbubmt op Claim. 

{Title of court and action] . 

Writ issued 16 

1. The plaintiff, on the lOlh day of February, 1877, was 
appointed by the owner of the British barque "Princes," 
proceeded against in this action, master of the said barque, 
and it was agreed between the plaintiff and the said owner 
that the wages of the plaintiff as master should be I 

per month. 

2. The plaintiff acted ae master of the said barque 
from the said 10th day of February until the 25th day of 
October, 1877, and there is now due to him for his wages 
as master during that time the sum of $ 

3. The plaintiff as master of the said barque expended 
various sums of money for necessary disbursements on 
Account of the said barque ; and there is now due to him 
in respect of the same a balance of $ 

The plaintiff claims — 

1. A decree pronouncing the said sums, amounting in 
the whole to $ , to be due to him for wages 

and disbursementa, and directing the said vessel to 
be sold and the amount due to him to be paid to 
him out of the proceeds. 
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3L Such farther and other relief ae the nature of the 

case ma; require. 
Dated the da; of 18 

(Signed) A. B., plaiutiff. 



b. (" The Northumbria") 

Statbuent of Claim. 
[Title qfcouH and action]. 
Writ iBsned 18 

1. In or about the month of July, 1873, the plaintiff 
was engaged by the ownere of the British ship "Nortkum- 
fjria" to serve on board ber ae her master, at wages after 
the rate of $ per month, and be entered into the 
eervice of the said ship as her master ai;cordingl;, and 
thenceforward served on board ber in that capacity and at 
that rate of wages until he was discharged as hereinafter 
stated. 

2. When the plaintiff so entered into tbe service of the 
said ship she was lying at the port of North Shields in the 
county of Northumberland, and she thence sailed to {"oint 
de Galle, and thence to divers other ports abroad, and 
returned home to Cardiff, where she arrived on tbe Ist day 
of October. 1876. 

3. Tbe " Northumbria," after having received divers 
repairs at Cardiff, left that port on the 6th day of Novem- 
ber, 1876, under tbe command of the plaintiff on a voyage, 
which is thus described in tbe ship's articles signed by the 
plaintiff and ber crew before commencing the same, %iz : 

' " A voyage from Cardiff to Bahia or Fernambuco, and any 
" ports or places in the Brazils, or North or South America, 
"United States of America, Indian, Pacific, or Atlantic 
" Oceana, China or Eastern Seas, Cape Colonies, West 
"Indies, or Continent of Europe, including the Mediter- 
" ranean Sea or Seaa adjacent, to and fro if required for any 
" period not exceeding three years, hut finally to a port of 
" discharge in the United Kingdom or Continent of 
" Europe." 

4. Tbe "Northumbria," after so leaving Cardiff, met with 
bad weather and suffered damage, and was compelled to 
put back to Falmouth for repairs before again proceeding 
on her voyage. 
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5. Tbe plaintifF was ready and willing to continae id 
the eervice of the " Northumliria," and to perfonu his duty as 
her master on and during the eaid voyage, but tbe defen- 
dants, tbe owners of the " Nortkvmbria," wrongfully and 
without reaaonable cause diecbarged the plaintiff ou tbe 
28rd day of November horn his employment as master, 
and appointed another person as master of the " Nortkum- 
bria " on the said voyage in the place of the plaintiff, and 
thereby heavy damage and loss have been sustained by 
the plaintiff. 

6. The plaintiff, whilst he acted as master of the 
" Nortkumbria," earned bis wages at tbe rats aforesaid; and 
ho also, as such master, made divers disbursements on 
account of the "X'ortkumbria " ; and there was due and owing 
to the plaintiff in respect of such bis wages and Hieburse- 
ments, at the time of his discharge, a balance of $ 

, which sum tbe defendants without sufficient 
cause have neglected and refased to pay to the plaintiff. 
The plaintiff claims — 

1. Payment of tbe sum of t , the balance 
due to the plaintiff for his wages and disbarsemente 
with interest thereon. 

2. Ten days double pay, according to the provisions of 

section 187 of " The Merchant Shipping Act, 1854." 

3. Damages in respect of his wrongful discharge by 
tbe defendants. 

4. The condemnation of the defendants and their bail, 
in the amonnts claimed by or found due to tbe 
plaintiff. 

6. To have an account taken [with the assistance of 

merchants] of the amount due to tbe plaintiff in 

respect of tbe said wages and disbursements, and 

for damages in respect of such wrongful discharge. 

6. Such further and other relief as tbe nature of tbe 

' case may require. 
Dated the day of 18 

(Signed) A. B., plaintiff. 
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Defbnce. 
[ Title of court and action] . 

1. The defeDdanta admit the etatemeDts made in the 
Ist. 2Qd, Srd and 4tfa paragraphs of the plaintiff's' state- 
ment of claim. 

2. Whilst the " Northwmhria " was npon her voyage in 
. the said Srd parafuaph mentioned, and before and until 

she put into Falmouth, as in the said 4th paragraph men- 
tioned, the plaintiff was frt-quently under the influence of 
drink. 

3. During the night of the 10th November, 1875, and 
the morning of the 11th November, 1875, vhilst a violent 
gale was blowing, and the sbip was in danger, the plaintiff 
was wholly drunk and was incapable of attending to his 

' duty as master of the said ship ; and in conBec[uence of 
the condition of the plaintiff macb damage was done to 
the said ship, and the said ship was almost put ashore. 

4. The damage in the 4th paragraph of the statement 
of claim mentioned was wholly or in part occasioned by 
the drunken condition of the plaintiff during the said 
voyage from Cardiff to Falmouth. 

5. The defendants having received information of the 
above facta on the arrival of the said ship at Falmouth, 
and having made due inquiries concerning the same, bad 
reasonable and probable cause to and did discharge the 
plaintiff from their employment as master of the said ship 
on the2Srd November, 1875. 

6. The plaintiff, on the 12th day of November, 1875, 
whilst the said ship was at Falmouth, wrongfnlly and im- 
properly tore out and destroyed certain entries which had 
been made by the mate of the said ship in her log-book 
relating to said sea voyage from Cardiff to Falmouth ; and 
the plaintiff substituted in the said log-book entries made 
by himself with intent to conceal the true facts of said 
voyage from the defendants. 

7. The defendants bring into court the sum of $ 

in respect of the plaintiS^s claim for wages and ijisburse- 
ments, and say that the said sum is enough to satisfy the 
plaintiff's said claim in that behalf. The defendants 
offered to pay the plaintiff's costs to this time in respect of 
those two causes of action. 
■ Dated the day of 16 . 

(Signed) C. D., E. F., etc., defendants. 
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Reply. 
[Title of cmirt and action.] 
The plaintiff deaies the several statementi cootained in 
the statemeDt of defeuce [or as the case may be]. 
Dated the day of 18 . 

(Signed) A. B., plaintiff. 



(6) In an action for seamen's wages: 
Statement of Claim. 
[Title of court and action]. 
Writ issued 18 . 

1. The plaintiff, A. B., was engaged as mate of the 
British brig "Bristol," at the rate of ? per month, 
and in pursuance of that engagement Berred as mate on 
board the said brig from the day of 

18 , to the day of 18 , and daring that 

time as mate of the said brig earned wagee amounting to 
S . After giving credit for the sam received by 

Uim on account, as shown in the schedule hereto, there re- 
mains due to him for his wages a balance of % 

2. The plaintiffa C. D., E. F. and 6. H. were engaged 
as able seamen on board the said brig, and having in pur- 
suance of that engagement served as able seamen on board 
the said brig during the periods specified in the schedule 
hereto, earned thereby as wages the sums set forth in the 
same schedule, and after giving credit for the suma received 
by them reHpeetively, on account of the said wages, there 
remain due to them the following sums, namely : 

To C. D. the sum of S 

To E. F. " S 

ToG. H. " S 
8. The plaintiffs I. K. and L. M. were engaged as ordin- 
ary seamen on board the said brig, and having served on 
hoard the same in pursuance of the said engagement during 
the periods specified in the schedule hereto, earned thereby 
the sums' set forth in the same schedule, and after giving 
credit for the sums received by tbem respectively, on ac- 
count of the said wages, there remain due to them the 
following sums, namely : — 

To I. K. the sum of S 

To L. M. " $ 
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SCHXDOLB BeFBRRED TO AbOVE. 

Wages dae to A. B., mate, from the 18 , to 

the 18 , moDthe sad dayff at 

( per montb. 

J 
Less received on account $ : : 



Wages due to G. D., able seaman, from the 
18 , to the 18 , mouths and 

da;s, at $ per montb. 

S : 
Less received on account $ : 



Balance due 



[So on with the wages due to the other plaintiffs]. 
The plaintiffs claim : 

1. The several sums so due to them respectively with 

the costs of this action. 

2. Such double pay as they may be entitled to under 

sec. 187, of The Merchant Shipping Act, 1854. 
8. Such other relief as the nature of the case may 

require. 
Dated the day of 18 . 

(Signed) A. B., etc., plaintiffs. 



(6) In an action for bottomry: 

Stateuent of Claim. 
[Title of court and action\ 
Writ issued 18 

1. In the month of July, 1876, the Italian barque "Roma 
Capitate" was lying in the port of Bangoon in the Pegu 
DiviaioQ of British Burmah, and Pietro Ozilia, her master, 
being ID want of funds, nas compelled to borrow on bot- 
tomry of the said barque and her freight from the Cassa 
Marittima di Qenova the sum of ( for the necessary 
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and indispeoBable repairs, charges and sapplies oF tL« aw'd 
vessel iD the said port of BaugooD, and to enable ber to 
prosecute her voyage from Buugoon to Akjab and tbene* 
to 

2. Accordingly, by a bondof bottomry dated the Ilth 
day of the said month of July and duly esecuted by him the 
said Pietro Ozilia, in consideration of the sum of $ , 
lent by tbe said Cassa Marittima di Genova upon the said 
adventure upon the said barque and freight at the mw- 
time premium of 23' per cent, bouud himself and the said 
barque and the freight to become payable in respect of 
the said voyage to pay to the said Casea Mariitima di 
Genova, their successors or asHigns, the sum of % , 
(which included the principle charges and the maritime 
interest due thereon), within 30 days after the said harque 
should arrive at ber port of discharge ; and the said bond 
provided that the said Cassa Marittima di Genova should 
take upon themselves the maritime risk of the said voyage. 

3. The " Roma Capitals " has since successfully prose- 
cuted her said intended voyage for which the aforesaid 
bond was granted, and arrived at as her 
port of discharge or on about the 30th day uf March, 1877. 

4. Before the issue of the writ in this action the said 
bond became due and payable, and was duly endorsed by 
the said Cassa Marittima di Genova to the plaintiffs who 
thereby became and are the legal boldt-rs thereof, and the 
said sum of $ .is now due and owing thereon 
to the plaintiffs. 

The plaintiffs claim — 
1. A declaration for the force and validity of the said 
bond. 

3. The condemnation of the said barque " Soma 

Capitate " and her freight in the sum of $ 
with interest thereon at per cent per annum from 
the time when the said bond became payable, 
and in costs. 
8. A sale of the said barque and the application of the 
proceeds of her sale and of her freight in payment 
to the plaintiffs of the said amount and interest 
and costs. 

4. Such further and other relief as the case may re- 

quire. 
Dated the day of ' 18 

(Signed) A. B., &e., plaintiffs. 
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(7) In <iji Aition formort(fage : 

Statement of Claim. 
[Title of court and action] . 
Writ isBued 18 

1. The above-named brigantine or vessel "Juniper " is a 
Britisb ship belonging to the port of , of the 
registered tonnage of 100 tons or tbereat'outs, and at the 
time of tbemortgftgebereinaftermentioned, Thomas Brock, 
of was the registered owner of tbe said 
brigantiue. 

2. On the 4tb day of July, 1876, Jitb parts or shares of 
the said brigantine were mortgaged by the said Thomas 
Brock to the plaintiff, to secure the payment by the said 
Thomas Brock to the plaintiff of the sum of $ , together 
with interest thereon at tbe rate of per cent per annum 
on or before the Ist day of July, 1877. 

3. Tbe said mortgage of the "Juniper" was made by an 
instrument dated the 4th day of July, 1876, in the form 
prescribed by the 66Lh section of Tke Merchant Shipping 
Act, 1854, and was duly registered in accordance with the 
provisions of the said Act. 

4. No part of the said principal sum or interest has 
been paid, and there still remains due and owing to the 
plaintiff on the said mortgage security tbe principal sum 
of $ , together with a large sam of money for 
interest and expenses, aud the plaintiff, although he has 
applied to the said Thomas Brock for payment thereof, can- 
not obtain payment without the assistance of this court. 

Tbe plaintiff claims — 

1. Judgment for the said principle sum of $ , 

together with interest and expenses. 

2. To have an account takeu of the amount due to the 

plaintiff. 

8. Payment out of the proceeds of the said brigantine 
now remaining in eonrt, of tbe amount found due 
to the plaintiff, together with costs [or to have the 
said brigaatine sold, etc., as thecctse -may be] . 

4. Such further and other relief aa the nature of the 
case may rsquire. 

Dated day of 18 . 

(Signed) A. B., plaintiff. 
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(8) In an Actionbetvieen co-owners {for accouiU) : 
Stitsuent of Claim. 
[Title of Court and action]. 
Writ leaned 18 . 

1. The Horlock is a Bailing ebip of about 40 tons 
register, trading between and 

2. B^ a bill of sale duly registered on the 11th day of 
Jnne, 1867, the defendant, Jobo Horlock, who was then 
sole owuer of the above named ship "Horlock," transferred 
to Thomas Worraker, of , 
$f th parts of ebares of the ship- for the sum of % 

8. By a subsequent bill of sale duly registered on the 
16th December, 1876, the said Thomas Worraker transferred 
his said Hth eharee of the ship to George Wright, the 
plaintiff, for the sum of $ 

4. The defendant, John Horlock, has bad the entire 
management and the commsod of the said ship from the 
11th day of June, 1867, down to the present time. 

5. The defendant has from time to time ap to and in- 
<!lading the 24th September, 1874, rendered accounts of the 
«arningB of the ship to the aforementioned Thomas Wor- 
raker, but since the said 24th of September, 1874, the 
defendant has rendered no accouata of the earnings of the 
abip. 

6. Since the 16tb December, 1876, the ship has con- 
tinued to trade between and , 
and the plaintiff has made several applications to the 
defendant, John Horlock, for an account of the earnings of 
the ship, but such applications have proved ineffectaal. 

7. The plaintiff is dissatisfied with the management of 
the ship, and consequently desires that she may be sold. 

Tbe plaintiff claims — 

1. That the court may direct the sale of the said ship 

"Horlock." 

2. To have an acconnt taken of the earnings of tbe said 

ship, and that tbe defendant may be condemned 
in the amount which shall be found due to tbe 
plaintiff in respect thereof, and in tbe coats of this 
action. 
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8. Such further or other relief as the nature of the case 

may require. 
Dated the day of 18 . 

(Signed) A. B., plaintiff. 



Defsncs. 
[Title of court and action]. 

1. The defendant denies the statements contained in 
paragraph 2 of the statement of claim. 

2. The defendant further says that he never at any time 
signed any bill of sale transferring any shares whatever 
of the said ship " Horlock " to the said Thomas Worraker, 
and farther says that if any such bill was registered as 
alleged on the 11th June is the said 2nd paragraph (which 
the defendant denies) the same was made and registered 
^ndnlently and withoat the knowledge, consent or 
authority of the defendant. 

3. The defendant does not admit the statements con- 
tained in the 3rd paragraph of the statement of claim, and 
saye that if the said Thomas Worraker transferred any 
shares of the said ship to the plaintiff as alleged (which 
the defendant does not admit), be did so wrongfully and 
unlawfully, and that be had not possession of or any right 
to or in respect of said shares. 

4. The defendant denies the statements contained in 
paragraph 6 of the statement of claim, and saye that ha 
never rendered any such accounts as alleged therein. 

6. The defendant does not admit the statements con- 
tained in paragraph 6 of the statement of claim. 
Dated the day of 18 . 

(Signed) G. D., defendant. 



Reply. 
[Title of court arid action] . 
The plaintiff denies the several statements in the state- 



ut of defence. 






Dated the 


d«yof 


18 . 




(Signed) 


A. B., plaintiff. 



awGoOgIc 



134 Exchequer Court — Adrntraltij. 

(9i In an Action for possession : 
Statehbnt of Clais. 
\Title of court and action.\ 
Writ iseaed 18 

1. The plaiotiffs are rej^istered owners of ^\ ahares in 
the British ship "JSutive Pearl," and such shares are held 
by them respectively as follows : — 

Morgan Ftirsall Griffiths is owoer of \i shares, Edmund 
Nicholls of Vt sliares, William Meagher of ^ 
shares, Isaac Bntler of 71 shares, and V/illiam 
Herbert of ^V shares. 

2. The only owner of the said ship other than the 
plaintiffs is John Nicholas Ricfaardson, who is the regis* 
tered owner of the remaining ^ shares of the said ship, 
and has hitherto acted as managing owner and ship's 
husband of the said ship, and has possession of and con- 
trol over the said ship and her certificate of registry. 

8. The defendant, the said John Nicholas Bichardson, 
baa not managed the said ship to the satisfaction of the 
plaintiffs, and has by bis management of ber occasioned 
great loss to the plaintiffs; and the plaintiffs in conse- 
quence thereof before the commencement of this action 
gave notice to the defendant to cease acting as managing 
owner and ship's husband of the said ship, and revoked bis 
authority in that bebalf, and demanded from the defend- 
ant the possession and control of the said ship, and of her 
certificate of registry, but the defendant has refused and still 
refuses to give possession of tbe said aljip and certificate to 
the plaintiffs, and the plaintiffs cannot obtain poasesBion 
of them without the assistance of this court. 

4. Xbe defendant has nef^lected and refused to render 
proper accounts relating to the management and earnings 
of the said ship, and such accounts are still outstanding, 
and unsettled between tbtt plaintiffs and the defendant. 

Xbe plaintiffs claim — 

1. Judgment giving possession to the plaintiffs of the 

said ebip and of her certificate of registry. 

2. To have an account taken, with the assistance of 

merchants, of the earnings of the ship. 

9. A sale of the defendant's shares in the said ship. 
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4. Faymeat ont of the proceeds of sach sale of tbe 
balance (if any) tound dne to the plaintiffs and of 
the coBta of this action. 

8. Sach farther and other relief ae the nature of the 
case may require. 

Dated tbe day of 18 

(Signed) A. B., &c., plaintiffs. 



(10) In an Action /ornecessarieB : 
Statement of Claiu. 
[Title of court and action]. 
Writ issned 18 . 

1. The plaintiffa at the time ot the occurrcucee herein- 
after mentioned carried on business at tbe port of , 
as bonded store and provision merchants and ship chandlers 

2. The "Sfactoria" is a Greek ship, and in the months of 
Sane, July, August and September, 1874, was lying in the 
said port of , under the command of one George 
Lazznro, a foreigner, her master and owner, and in the 
said month of September she proceeded on her voyage 
to 

3. The plaintiffs, at tbe request and by the direction 
of Ihe said master, supplied during the said months of 
June, July, August and September, 1874, stores and other 
necessaries for the necessary use of t)ie said ship upon the 
said then intended voyage to the value of $ , for 
Irhioh sum an acceptance was given by tbe said George 
Lazzaro to the plaintiffs ; but on the 4th day of February, 
1875, the said acceptiince, which then became due, was 
dishonoured, and the said sum of $ with interest 
thereon from tbe said 4th day of February, 1875, still 
remains due and unpaid to tbe pl&intifTs. 

4. In the month of August aforesaid the plaintiffs, at 
the request of the said master, advanced to him the sum 
ol I for tbe necessary disborsements of the said 
ship at the said port of , and otherwise on account 
of tbe said ship ; and also at his request paid tbe sum of 
$ , ivhich was due for goods supplied for the neces- 
enry use of tlie said ship on the said voyage ; and of the 
turns so advanced and paid there s'ill remains due and 
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unpaid to tbe plaintiffs the sum of $ , with iDtereat 

thereon from the 6th day of January, 1676, oa which last 
mentioned day a promissory note given by the said George 
Lazsaro to the said plaintiffs for the said sum of $ , 

was retarned to them dishonoured. 

5. The plaintiffs also at tbe said master's request, 
between the 1st of September, 1674, and the commenco- 
ment of this action paid various sums amonnting to $ , 
for the inearance of tfaeir said debt. 

6. The said goods were supplied and the said sums 
advanced and paid by the plaintiffs upon the credit of the 
said ship, and not merely on tbe personal credit of the 
said master. 

The plaintiffs claim — 

1. Judgment for the said sums of S , and 

$ , together with interest thereon. 

2. That the defendant [and his bail] he condemned 

therein, and in costs. 
or 
2. A sale of the said ship, and payment of the said 
sums nnd interest out of tbe proceeds of such 
sale, together with coats. 
9. Such further and other relief as the case may require. . 
Dated the day of 18 

' (Signed) A. B., &c., plaintiff:-. 



(11) In an Action for condemnation of a skip or 
cargo, <&c.: 
Statement of Claim. 
[Tilh of court and action] . 
Writ Issued 16 

State briefly the Hrcumefances of the seizu/re, or, if on 
affiAavit of the circumstances has been filed, refer to the 
affidavit 

A. B. [state name of person suing in the name of the 
Crovyal claims — 

Tbe condemnation of tbe said ship [and her 

cargo, and of the said slaves, or as the case may 
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&e], on the ground that the said ship, &c., was at 
the time of the seizure thereof fitted oat for or 
engaged in the Slave Trade [or as having been 
captared from pirates, or for violation of the Act 

S. or as the case tnay he\. 

Dated the day of 18 

(Signed) A. B. 



(12) In an Action for Restitution of a Skip or 

Cargo : 
Statemgnt of Gl&iu. 
[Title of court and action']. 
Writ isaaed 18 

State briefly the circv/mstancea of the seizv/re, 
C. D. [State name of person clairning restitutionj 
claims — 

The restitntion of the said vessel , [and her 

cargo, or as the case may be] together with costs and 
damages for the seizure thereof [or as the case may be.] 
Dated the day of 18 

(Signed) G. D. &c., plaintiffs. 



(13) In a Piracy case, where the captors intend to 
apply for Bounty, add : 
A. B. further prays the Court to declare — 

(1) That the persons attacked or engaged were pirates. 

(2) That the total namber of pirates so engaged or 

attacked was of whom were 

captared. 
(S) That the vessel [or vessels and boats] engaged was 

[or were] [ ] and [ ] . 

Dated the day of 18 

(Signed) A. B. 
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(14) In an Action for recover)) of any peev.niary 
forfeitu,re or penalty: 

Statehbnt of Claiu. 
[Title of court and action] . 
Writ ieeaed 18 

State briefly the drcwmttancet. and the Act and tection of 
Act under wkick the penalty it claimed. 

I, A.B., claim to bave tbe defendant condemned in a 
peualt; of I , and ia tbe eoBta of this action. 

Dated tbe day of 18 , 

(Signed] A.B. 



Bnte«l. No. 24. 

Inerkooatori eb . 
[Title of court and action]. 
InterrogtitorieB on bebalf of plaintiff A.B. for defendant 
CD.} for the examination of tbe defendants CD. and E.F. 
for- plaintiff A.B. or as the cage may be]. 

1. Did not, &c. 

2. Have not, &c. 

Tbe defendant CD.iB required to answer tbe interroga- 
tories numbered 

The defendant E.F. is required to answer the interroga- 
tories numbered 

Dated the day of 18 . 

(Signed) A.B. [or C D. ut the case may be.] 



Answebs to Imtbbrooatobies. 

Rule 801 No. 25. 

[Title of court and action] . 
The answers of the defendant CD. [or plaintiff A.B. 
&c.jto tbe interrogatories filed for his examination by tbe 
plaintiff A.B. [or defendant CD. &e.] , 



.dbyGoc>gle 



Forms. 139 

In answer to tbe said interrogatories I, the above- 
named CD. [or A.B., &c.]. make oath and say as follows: — 
1. 
2. 

&c. &c &c. 

On the day of . 

18 , the said CD. [ov A.B., 

&c.,waB duly sworn to the truth [{Signed) CD. [or A.B.] 
of this afGdavit at - .i 

Before me. 

E.F.,&c. I 



No. 26. (RolBTl. 

Affidavit of Discovert. 
[Title of court and action] . 
1, the defendant CD. [or plaintiff A.B. &c.], make oath 
and say as follows : 

1. I have in my possession or power the documents re- 
lating to the matters in question in this action, set forth in 
the first and second parts of the 6rst schedule hereto. 

2. I object to produce the documents set forth in the 
second part of the said first schedule on tbe grounii that 
[state grounds of objection, and verify the fuels as far as 
may be], 

3. I have had, but have not now, in my possession or 
power the documents relating to the matters in question 
in this action as set forth in the second schedule hereto. 

4. The last mentioned documents were last in my pos- 
session or power on [state when]. 

5 [Sere state what has become of the last mentioned docu- 
ments, and in whose possession they now are] . 

6. According to tbe best of my knowledge, information, 
and belief, I have not now and never had in my possession, 
custody, or power, or in the possession, custody or power of 
my solicitor or agent, or of any other person or persons on 
my behalf, any deed, account, book of account, voucher, 
receipt, letter, memorandum, paper or writing, or any copy 
of OF extract from any such document, or any other docu- 
ment whatsoever, relating to the matters in question in this 
action, or any of them, or wherein any entry has been 
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made relative to sach mtitters, or any of them, other tbsd 
and except the documents set forth in the said first ana 
second Bohedoles hereto. 

SCHRDULE No. T. 

Part 1. 

[Here tet out documetiti] . 

Part 2. 

[Set out documents^. 

SCHEDGLE No. II. 

[Set out documenta]. 
On the day of \ 

18 , aaid CD. [or A.D. &c. 

was duly sworn to the truth' ,„. ,, rt t\ r a d i 

. otthi. affidavit at . f<S'e°«'') CD. [or A.B.] 

Before me, 

E.F., &o. ' 



Bala Til 



No. 27. 
NoTicB TO Produce. 
[Title of court and action.] 
Take notice that the plaintiff A. B. [or defendant G.D.] 
requires yoo to produce for his inspection, on or before the 
day of , the following documents. 

[Here describe the documents required to be produced.] 
Dated day of 18 

(Signed) A. B., plaintiff, 

[or C. D., defendant.] 
ToCD., defendant, 

[or aa the case may be.] 



B01.T4J. No. 28. 

Notice to Aduit Documents. 
[Title of court and action] . 
Take notice that the plaintiff, A. B. [or defendant CD.] 
in this action proposes to adduce in evidence the several 
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documentB hereunder specified, and that the same ma; he 
inspected b; the defendant [or plaintiffj , his solicitor or 
agent, at on , between the honrs 

of and ; and the defendant [or 

plaintiff] is hereby required, within /ortiV-^'t'^f hours horn 
the last mentioned hoar, to admit that Buch of the said 
documents as are specified as originals were respectively 
written, signed or executed, as they purport respectively to 
have been ; that sucb as are specified as copies are true 
copies; and that snch docamenta as are stated to have been 
served, sent, or delivered, were so served, sent or delivered 
respectively ; saving all jast exceptions to the admissibility 
of all such documents as evidence in this action. 



Dewription of Doonmenti. 



[Htre itaU Iht 
date of eaeh 

tUKumeni] . 



[Htrt ilate ichtther the 
original or a duplicatt 
wo unt by poit, or 
ttrved, or delivtred, and 
vihrn and by vhom] . 



Dated the 
(Signed) 
To G. D., defendant, 
[or as the case may be] . 



day of 18 

A. B., plaintiff [or C.D., defendant] ■ 



No. 29. iRxattL 

NoTicB TO Admtt Facts. 
[Title of court and action] . 
Take notice that the plaintiff A. B. [or defendant C. D]. 
demands admission of the under mentioned facts, saving 
all just exceptions. 

1. 1 [Here state briefiy the facta of which admission is 

2. J demandM]. 

Dated the day of ■ 18 . 

(Signed) A. B., plaintiff [or C. D., defendant] . 
To C. D., defendant, 
[or as the case may be]. 
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Rule 811. '^O- 30- 

Notice of Motion. 
{Title of court and action). 
Take notice ihat on {state day of week) the day 

of , the plaintiff {or defendant) will (by 

counsel, or by his solicitor, if the jnotion t's to be made by 
counBel or solicitor) move the judge in court (or in chambers, 
as the case may be) to order that (state, nature of order to be 
moved for. In a notice of motion to vary a report of ike 
registrar, ike items objected to maat be specified). 
Dated the day of 18 . 

(Signed) A. B., plaintiff {or C. D., defendant). 



Balestl. No. SI. 

Notice of Tender. 
* (Title of court and action). 

Take notice that I have paid into court, and tender in 
satisfaction of the plaintifTs claim (or, as the case may be) 
iftkeiender isfor casta alao, add including costs,) the Bum 
of (state sum. tevdered both in letters and figures, and on 
what terms, if any, the tender is made). 
Dated the day of 18 

(Signed) C. D., defendant. 



Bui. ail. No. 32. 

Notice Acceptino ob Bejectino Tkndbb. 
{Title of court and ooiitm]. 
Take notice that I accept [or reject] the tender made by 
the defendant in this action. 

Dated the day of 18 . 

(Signed) A. B., plaintiff. 
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No. 33. [B">« ^■ 

Interpbetkr's Oath. 
You swear that you are well acquainted with tbe Eng- 
lish and languages [or as the case may he\ and 
that you will faithfully interpret between the court and the 
witoesses. 

So help you God. 



No. 34. "<°i« !»■ 

Afpointuekt to Administer Oaths. 
(1) In Admiralty proceedings generally : 
(L.S.) [Title of court]. 

To [State name and address of Commissioner]. 
I hereby appoint you to be a Commissioner 

to administer oaths in all Admiralty proceedings in this 
court. 

(Signed) A.B., 

Judge or Local Judge in Admiralty. 



(2) Jn any particular proceeding : 
(L.S.) [Title of court and action]. 

To [State name and address of appointee]. 
I hereby authorize you to administer an 

oath [or oaths as the case nmy be] to [state name of person 
or persons to whom, and "proceeding in which the oath is to 
be administered, or as the case may be]. 

(Signed) A. B., 

Judge, or Local Jvdge in Admvralty. 



No. 85. iK«i' "■ 

FoKV OF Oath to be Aduinistebed to a Witness. 
You Bwear that the eridence given by you shall be the 
truth, the whole truth, and nothing but the truth. 

So help you God. 
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FOBM OF DrCLARATIOK IN LiBD OF OaTH. 

I Bolemoly promise and declare that the evidence giveo 
hy me shall be the truth, the whole truth, and nothing bat 
the troth. 



eoisMi. No. 36. 

FoBH OF Oath to be Adhinibtbked to a DRPomMT. 
Ton swear that this is yonr name and handmriting, and 
that the contents of this affidavit are trne. 

So help yoa God. 



ToHU OF Declabatiok ih Libu of Oath to be uade Bt 
A Deponent. 
iBolemnI; declare that this is mj name and handwriting, 
-and that the contents of this deposition are true. 



B<i].M]. No. 37. 

Form of Jurat. 
[ Wltere D^xmeiit is atvom by Interpretation], 

On the da; of 

18 , the said A, B. vas duly 
sworn to the truth of this affi- 
-davit by the interpretation of / 
0. D., who was previously 
aworn, that he was well ac- 1 
quainted with the English V (Signed) 

ani3 languages, (or as ' 

the case may be), and that he 
would faithfully interpret the . 
^said affidavit, at 

Before me, 

E. F., etc. 
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No. 88. ifioisiiM, 

ObdEB fob EzUItNATION OF WlIMEeeEB. 

[Title ofcovH a/nd action}. 
On the da; of 18 . 

Before Judge, etc. 

It is ordered that (state the -nameB of tfu wUneasea eo 
far a» it can be done), witnesaes for the plaintiff (or defend- 
ant), shall be examined before the jadge {or regiatrcer), at 
{state place of examin&tion), on {staie day of week), the 
day of instant (or aetke case may be), at 

o'clock in the noon. 

(Signed) E. F., 

Registrar or JHatrict Registrar. 



No. 89. tEiii.iM. 

CoiaassioM to Examine Wjtmbbbes. 
{l.s.) [Title of court and action]. 

VicroBU, &c. 
To [itate name and address of commissioner.] Greeting : 

Whereas the Jadge of our Exchequer Conrt of Canada, 
[or the Local Jvdge in AdmimUy of the Excheqtier Cowrt 
for the Ad/mvralty District of j has decreed that a 

commission shall be issued for the examinatioQ of wit- 
nesses in the above named action. We, therefore, hereby 
authorize yon, upon the day of 18 , at 

, in the presence of the parties, then: counsel, 
and solicitors, or, in the absence of any of them, to swear 
the witnesses who shall be produced before yoa for exam- 
ination in the said action, and canse them to be examined, 
and their evidence to be reduced into writing, We further 
authorize you to adjourn, if necessary, the said examination 
from time to time, and from place to place, as you may 
find exf»edieot. ^d we command you, u{)on the examina- 
tion bemg completed, to transmit the evidence duly certi- 
fied, together with this commission, to the registry of our 
said court at 

Given at , in our said conrt, onder the seal 

thereof, this day of 18 

(Signed) E. F., 

Begistrat, or District Begistrar. 
Gommiseion to exantine witnesses. 
Taken out by 

B.I.4.— 10 
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Bole lOTI No. 40. 

Rktom* to CoHinsanm to Buunia' WimueEB. 
[Title of court and action]. 
I, A. B., the commiasioner named in the commission 
hereto annexed, bearioft date the day of 

tS , hereby certify as MIowt: — 

(L) Qn.tiM day of 18 , I opened 

the aaid.<ioinmwBioa ak , and in the presence of 

[ttate who.wert prftent, whether both'partiet, their couniel, 
or eolicitort, or at the case may be,] administered an oath to 
and caoaed to be examined the under named witnesses who 
were produced before me on behalf of the [state whether 
plaintiff or defendant] to give evidence in the above named 
action, viz.: — 

' [Here state name of witneaees.] 

(2) On the day of 18 , 1 proceeded 
with the examiDations at the same plac^ [or, at some othtr 
place, as the case may be,] and in the presence of [state 
who were present, at above] , administered an oath to and 
oansed to be examined' the nnder-named witoessas who 
were piodaeed before me on behalf of [state u-ksther 
piamtiff or d^endanti to give evidenoa in tbe said action, 
via.: 

[SMe names of witnesses] . 

(3) Annexed hereto is the evidenee of aH the said wit- 
nesses certified by me to be correct. 

Dated the day of 18 

(Signed) G. H., 

OommissioBer. 



BQi«ioB,i No. 41. 

SSOBTHftM) WbITBB'b OaTH. 

Yon swear that yon will ^thfoll^ report the evidence 
of.tb^ witoepses to be prodnced-,in this action. 



So-h^ yfm God. 
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No. 42. BnlalU. 

Notice of Tbul. 
[Title of court and action]. 
Take notice that I set dowo this action for trial. 
Dated the day of 18 

(Signed) A. B., plaintiff, 

\or C. D. defendant] . 



No. 48. [Bnlem. 

Beoistbab's Bbpobt. 
(l.b.) [Title of coii/rt and action\. 

To the Honourable the Jodge of the Ezcbeqaer Court 
of Canada [or to the HoQoarable the Local Jadge 
in Admiralty of the Exchequer Conrt for the 
Admiralty district of 
Whereas by yonr decree of the 18 , 

yon were fileaeed to pronounce in favour of the plaintiff 
[or defendant] and to condemn the defendant [or plaintiff] 
and the ship [or at the cote may be] in the amount 

to be found due to the plaintiff [or defendant] [and in 
coats], and you were further pleased to order that an 
account should be taken, and to refer the same to the 
registrar [amisted by merchants] to report the amoont due. 
Now, I do report that I have [with the aaaistance of 
here state namee and description of asaessors, if any] OBIB* 
folly examined the accounts and vouchers and the proofs 
brought in by the plaintiff [or defendant] in support of hia 
claim [or counter-claim], and having on the day 

of , beard the evidence of [staXe natnes] who were 

examined as witnesses on behaJf of the plaintiff and of 
[state names] who were examined ae witnesses on behalf 
of the defendant, [and having heard the solicitors {or 
counsel) on both sides, or as the case may be], I find that 
there is due to the plaintiff [or defendant] the sum of 
$ , [state sum in lettern and Jigures] together with 

interest thereon- as stated in the schedule hMSio annexed. 
I am alio of oirinion that the plaintiff [or defendant] is 
entitled to the costs of this reference [or as the case mwy 
he\. 

Dated 18 

(Signad) E. F., 

Begtstrar or District Registrar. 
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SoHBDDLE annexed to the foregoing reporl. 



[Here elate ae briefly as pos- 
sible the aeve^-al item» of 
the claivi with the amount 
claimed awi allowed on 
each item in the, colimms 
for figures opposite the 
item]. 



CUimed 


Allowed. 


• 


Cto. 


t 


Ctt 


1 







Witb interest thereon from the day of 

18 , at the late of per cent, per annnm until 

paid. 

(Signed) E. P., 

Begistrar or District Begistrar. 



K«iei*Di, No. 44. 

CoMmeeioK of Afpraibehbnt. 
(l.s.) [Title of cou/rt and action]. 

VioTOBU, Etc. 

To the marshal of our Admiralty district of 
[or the Bheri£F of the conntj of ,or aathec 



KTMiy 



he], greeting : 

Whereas the jodge of oar said cotirt [or the local jodge 

in Admiralty of oar said court for the Admiralty district of 

] has ordered that {staie whether skip or cargo 
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and state name of ship a-nd, if part only of cargo, state 
what j>arf] shall be appraised. 

We, therefore, hereby command yon to reduce into 
writing an inventory of the said (ehip or cargo, etc., as the 
case may be), and having cboeen one or more experienced 
person or persons, to swear him or them to appraise the 
same according to the trne value thereof, and upon a cer- 
tificate of such value having been reduced into writing, 
and signed by yourself and by the appraiser or appraisers, 
to file the same in the registry of our said court, together 
with this commission. 

Given at , in our said coutt, under the seal 

thereof, this day of 18 

(Signed) E. F., 

Registrar or District Registrar. 
Oommiseion of appraisement. 

Taken out by 



No. 45. H"""!"- 

Commission of Salb, 
(l.8,) [Title of court and action]. 

Victoria, etc. 

To the marshal of our Admiralty district of 
{or the sheriff, etc., as in Form No. 44), greeting : 

Whereas the judge of our said court {or the local judge, 
etc., as in Form No. 44) has ordered that {state whether 
ship or cargo avid state iiame of ship,atvi if part only of 
cargo, what part) shall be sold. We, therefore, hereby 
command you to reduce into writing an inventory of the 
said (ship or cargo, etc., as the case may be), and to cause 
the said (ship or cargo, etc.), to be sold by public auction 
for the highest price that can be obtained for the same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to £le an account sale signed by you, 
together with this commission. 

Given at , in our said court, under the seal 

thereof, this day of 18 

(Signed) E. F. 

Registrar or District Registrar. 
Commission of sale. 

Taken out by 
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(j,.B.) [Title ofcowrt (ind action\ 

YioTOKu, no. 

To fhe nM«b«l of oor Athairatty district of 
{or the sheriff, etc,, «« in Form, No. 44), greeting : 

Wbeieas the judge of oar Baid court (or the locat jadge, 
etc., as in Form No. 44) has ordered that [state whether 
ghip or cargo, atid state Tiame of8hip,a7id if part oidy of 
cargo, what part) shall be sold. We, therefore, hereby 
eommaud yon to redace into writing an inventory of the 
said (ship or cargo, etc., aa the caee may be), and haTing 
chosen one or more exporieaoed person or persona to swear 
him or them to xaptaXae the same according to the trae 
value thereof, and when a certificate of aach valne has 
been reduced into writing and signed by yourself and by 
the appraiser or appraisers, to cause the said [ship or cargo, 
etc., 08 the case may be] to be sold by public auction for 
the highest price, not under the appraised value thereof, 
that can be obtained for the same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file the said certificate of appraise- 
ment and an account sale signed by you, together with this 
commission. 

Given at , in oor said court, under ifae seal 

thereof, this day of 18 ■ ■ 

(6^ed) E. F. 

Registrar or Pistrict Ilegistrar. 
Gommifisioo of appraisement and sale. 

Talien out by 



E«i.i«). No. 47. 

CoHiasBioN OF Bemoval- 
(l.6.) [Title of action]. 

VicTORU, See. 
To the Marshal of our Admiralty district of 

[or Ihe sheriff, &c., aa in form No. 44.] Greeting: 

Whereas the Judge of our said court [or the Local 

Judge, &C., aa in Form No. 44] has ordered that the [f bite 
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name and deteription ofikip] ^ftll be temoved from 

to on a polic; of insurance in the sum 

of $ , bemg deposited in tbe registry df oar said 

eoart ; and whereas a policy of iaflantnoe for the aaid sum 
has been bo deposited. We, ihei«fom, 'hereby command 
yon to cause the said ship to be removed Accordingly. And 
we farther command you, as soon as the removal has been 
completed, to file a certificate thereof, -signed by you in the 
said regiet^, together with Ghis -commiesitm. 

Given at . hi our said court, antler ^be seal 

thereof, this day of 18 

{Signed} E. F., 

Begistrar or District fiegtstrar. 
Comminion«f nuMxral. 
Taken out by 



{jomiaastw fob DisoaaBaE of CtaMo. 
(l.b.) [Title of court and action]. 

VlCTOBU, &c. 
To the marshal of our Admiralty distriot of 

[ortbe eheriff&c., a8inFormNo.44]. Greeting: 
Whereas the Judge of our said court {or the Local Judge, 
&c., as in Form No, 44] has ordered that the cargo of the 
ship shall be discharged. We therefore, hereby 

command you to discharge the said cargo from on board 
the said ship, and to pat the same into some fit and proper 
place of deposit. And we further command you, as soon 
as the discharge of the said cargo has been completed, to 
file your certificate thereof in the registry of our said court, 
together with this commission. 

Given at in our said court, under the seal 

thereof, this day of 18 . 

(Signed) E. F. 

Registrar or District Begistrar. 
<!)ommi8sion for discharge of cargo. 
Taken out by 
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Bole inn. No. 49. 

CouneaioM fob Dbholition axd 8ilb. 
(In a Slave Trade caw.) 
(l.b.) [Title of &ywrt and ticHon]. 

ViOTOBU, &c. 
To the marshal of our Admiralt; district of 
(or the sheriff, eto., as in Form No. 44). Greeting : 

We hereby command 70a, in pnrsarance of a decree of 
the judge of our said oonrt {or the Local Jndge, etc., as in 
Form No. 4i) to that effect, to caase the tonnage of the 
vessel to be ascertained by Bole No. 1 of the 2lBt 

section of The Merchant Shipping Act, 1854, {or by auck 
ruUasskaUt/orthe time being be in force for the adineasure- 
ment of BrUish veaaela), and further to caase the said 
vessel to be broken ap, and the materials thereof to be 
publicly sold in separate parts (together with her cargo if 
any) for the highest price that can be obtained for the 
same. 

And ve farther command yon, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
oar said court, and to file an account sale signed by yon, 
and a certificate signed by you of the adrnftasorement and 
tonnage of the vessel, together with this commission. 

Given at , in the said court, under (he seal 

thereof, this day of 18 . 

(Signed) E. F. 

Begistrar or District Begiatrar. 
CommlBsion for demolition and sale. 
Taken out by 



Obdeb for Inspection. 
[Title of court and action]. 
On the day of 18 

Before Judge, eto. 

The judge, on the application of {state whether plaintiff 
or defetuiant) ordered that the ship ehoald be in- 

spected by {state whether by the marskcU or by the assessors 
of the court, or as the case may be), and that a report in 
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writing of the ioBpectioo ahonld be lodged bjbim (or them) 
Id the registry. 

(Signed) E. F., 

Begiatrar or District Begietrar. 



No. 51 «»'< 

Notice of Discontinu&hoe. 
[Title of court and action]. 
Take notice that this action is diecontinaed. 
Dated the day of 18 

(Signed) A. B., plaintiff- 



No. 52 IBolelM. 

NoTici TO Enteb Jddombst fob Costs. 
[Title of court and action]. 
Take notice that I apply to have judgment entered for 
my costs in this action. 

Dated the d&y of 18 

(Signed) C. P., defendant. 



No. 63. IRnlelM. 

Notice of Motiok om Appeal. 
In the Exchequer Coait of Canada. 
In Admiralty. 

Between A. B., plaintiff; 
and 

C. D., defendant. 
Take notice that tliie Honourable Court will be moved 
on the day of 18 , ot so 

soon thereafter as counsel can be heard, on behalf of the 
above named plaintiff A. B. (or defendant C. !>■), that the 
judgment {or order) of the Local Judge in Admiralty for 
the Admiralty District of made herein and dated 

the day of 18 , (or if only part of the 

Judgment or order « appeaied from aay) that so much of the 
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jadgmeDt (or older) of Uie Looal taigfi in AAnaraiiy for 
the AdmiraltT District of made herein ttiid datatl 

the da; of 18, as adjadgee (or directi 

or ordert a$ the case tna^ he) that (here set out 

the ■pan or parts of the jadgment or order which are appealed 
from) may be reversed (or retcinded) and that — (here set out 
the relief or remedy, if any, soujhl) and that the costs of 
thie appeal, and before the Local Jndge in Admiralty, may 
be paid by the to the 

Dated, etc. 

Yonrs, etc., 

X.Y.. 

Solicitor, etc^ or, Agent, etc. 
(To the above named defendant), (or plaintiff) and to 
, his solicitor or agent 



Bbobitablb Obdbb. 

itegistry of the Excheqaer Conrt of Canada 
(or, for the Admiralty District of ) 

No. 

18 
[Title of court and action]. 
Sir,— 

I have to request that yoa will receive from (state name 
of person paying in the money) the saflj of dollars 

on account in the above named action, and place the same 
to the credit of the account of the Begistrar of the Ex- 
chequer Court of Canada, (or, for the Admiralty District of 
)■ 

(Signed) E. F., 
Begistrar, or District Begistrar. 
To the Manager of (state name 
■or style of bank to which the pay 
ment is tohemade), or. 

To the Deputy of the Minister 
nf Finance and Beceiver-General 
■oi Canada. 
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No. 65. (RulelTO. 

OrDEB fob PlTHENT OUT OP CoURT. 

[Title of court and acHon]. 
I, , Tadge of the Exebequer Goart 

of Canada (or, a» the case may he), Itereb; onler payment 
of the sum of {ttate turn in lettera and fi^rc»), iMtiiig the 
amount (state whether found due for damagen or costs, or 
tendered in the action or, as the case may be) to be made to 
{state name and address of parly or solieitor to whom the 
money is to be paid) out of the (proceeds of sale of ship, &c., 
or as the cane mai) he) now remaining in conrt. 

Dated the day of 18 

Witness, (Signed) J. K., 

E.F., Jndge. 

BflgiMrftr, (or as the cane may he). 

or Ditttrict Retfistrar. 



No. 66. [B«i«iM 

NOTIDB FOB CiVKAT WaBBAHT. 
[Title of court, or title of court and action]. 

Take notice that I, A.B., of apply ^oi* & caveat 

against the issne of any variant for the arrest of [state 
name and nature of property] , and I nndertake, vitbin 
three (lays after being required to do so, to give bail to any 
action or coonter-olaim that may have been or may be 
broaght against the same in this conrt in'aanm not exceed- 
ing Tgtate eum in letters] dollars, or to pay snob sam into 
court. 

My address for service is 

Dated the day of 18 

(Signed) A.B. 



No. 57. IBDlelBft. 

Caveat Warrant. 

[Title of court, or title of court and nrtion]. 

[State Name of Ship; li-c] 

Caveat entered tbts day of 18 

against the iesae of any -warrant for the arrest of [nlate 
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name and nature of property] without notice being firet 
given to [state name and addresB ofpereon to whom, and 
address at which, notice is to be given\, who hM onderiaken 
to give bail to any action or connter-olaim that may have 
been or may be brongbt in the aaid coart agninat the said 
[state name and nature of property]. 
On withdrawal of caveat add : — 
Caveat withdrawn the day of 18 



"■••MJi- No. 58. 

Notice for Caybat Rblbask. 
[Title of court and action}. 
Take notice that I, A.B.. plaintiff [or defendant] in the 
above named action, apply for a caveat against the release 
of [state name and natwre of property\ 

[If the person applying for the caveat v* not a party to 
the action, he -must also state his address and an address 
for service within three miles of the registry]. 
Bated the day of 18 

(Signed) A.B. 



Boi-iai. No. 59. 

Caveat Release. 
[Title of cowrt and action]. 
Caveat entered tbia day of 18 , 

against the iasae of any release of [state name awl nature 
of property] by [state name and address of person entering 
caveat, and his address for 8ervice\ 
On withdrawal of caveat, add : — 
Caveat withdrawn this day of 18 



Buieiai. No. 60. 

Notice for Caveat Fatmbnt. 
[Title of court and action]. 
Take notice that I, A. B., plaintiff [or defendant] in the 
above named action, apply for a caveat against the pay- 
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ment of any money [if for coats, add tot costs ,or at the 
case may he] ont of tbe proceeds of the sale of \atate whether 
ship or cargo, and name of skip, &c,] now renutiDing in 
court, without notice being first given to me. 

[If tlie person applying for tlie caveat is not a party to 
the action, he mv^ a-t»o state hia address, ajid an address 
for service within three miUa of the Tegistry\ 

Dated the day of 18 

(Signed) A.B. 



No. 61. ,«^,^ 

Caveat Patuekt. 
[Title of court and actionl 
Caveat entered this day of 18 , 

against the payment of any money [if for coats, add for coats, 
or as the case may be] out of the proceeds of the sale of 
[atate whether ship or cargo, and if ship, atate name of ship, 
etc] now remaining in court, without notice being first 
given to [state name and address of person to whom, and 
add^reas at which, notice is to he given[. 
On vnthdrawal of the caveat, add: — 
Caveat withdrawn this 'day of 18 



No. 62. p,^,,„. 

Notice for Withdrawal of Caveat. 
[THtle of court and action]. 

Take notice that I withdraw the caveat [state whether 
caveat vnrrant, rdease, or payment [entered by me in this 
action [or aa the case may he] . 

Dated the day of 18 

(Signed) A.B. 



.dbyGoogle 



168 Excliequer Court — Admiralty. 

SUBIKESi. . 
(l.b.) [TiUi: ofcoart and action^ 

ViCTDlU, BTO. 

To Greeting : 

We comman] yon that, all other thinge set 

aeide, yon appear in person before the jndge [or the regis- 
trar, or Q.H.., a commissioner appt^inted by an order of oar 
said court] at on the day of 

18 , at o'clock in the noon of 

the same day, and bo from day to day as may be required, 
and give evidence tn the above named action. 

And herein fail not at your peril. 

Given at , in our said court, under the seal 

thereof, this day of , 18 . 

Snbpcena. 

Taken ooi by 



BulB uq. No. 64. 

SvBriBMA DDCBS TBOUX. 

Tke lame at the preceding form, adding before Vie word* 
" And herein fail nat st yoor peril," tke loords " and' that 
yon bring vith yen fox prodneiioji befsie the said jndge 
(or registrar or commisBioner, <m the, case may be) the fol- 
lovring docnments, viz., 

{Here state the docuraentii required to be produavl). 



801.101 No. 65. 

OansB FOB Patosmt. 
(l.8.) [Title ofant/rt and action]: 

On tbe day of . 18 . 

Before , 

Jndfie* etc., {or local jndga of tba AdmkaUy 
district of )- 

It is ordered that A. B. (plaintiEF or defendant. &c.), 
do pay to G. D. (defendant or plaintiff, &c.,) within 
days from the date hereof the sum of $ 
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(sinte itwm i/t Uttern <f/nxi fi^jwrcH)' being tSe aracranfr (or- 
balaocs of tbe nmoml) romidi due from tfi« bm^ ^. £. to 
C D: Un- (fftatp, wJi^her for datnagen, milvage, or crMn, or at 
the catte. may he) i» tile above-DAraed ttetioiY. 

(Signed) E. P., 

Beftietrar or District RegiBtrar. 



Attacbubnt. 
(l.8.) [Title of court and action]. 

ViOTOBii, etc. 
To the marfihal of onr Admiralty diatrict of , 

{or the sherifiF, ete., &»m Form Xo. 44) greeting : 

Whereas the jndge of our aaid conrt {or the local jadge 

in Admiralty, etci, ai ia Form' Nc. 44) has- ordered {9tate 

name <md de«(n-iption of person to be attached) to be 

attaabed for {utatsoriejly the ground of atUtehmemt). 

We, theMfope, faavsby-commaitd ;ob to attach the said 

, and to bring him before omr said jadge. 
Given at , Id our aaid oonrt, under the seal 

thereof, this day of , 18 . 

(Bigpad) E. F., 
Bogiatrar or Distrirt Bagistrar. 
Attachment. 
Taken out by 



No. 67. [i,^,i„. 

Ordes fob Comuittal. 
(L.B.) [Title of court and aetion\. 

On the day ofi , 18 . 

Bftfore , 

Jodgfl/ etoi 
((rr.lMali jadge itt> AdnwHttyfdc the 
AdoHi!*!^ District of ). 

Whereas A..B, [Mate ntime and description of person 
to he corwmitted) has committed a contempt of court in that 
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(state in what the contempt conmata) and, hanng been thia 
day bronght before tbe jadge on attachinent, peraieta in 
hifl said contempt, it ib now ordered, that he be eommitted 
to prison for tbe term of , from tbe date hereof, 

or nntit be tball clear himself bom bis said contempt. 
(Signed) E. F., 
Begiatrar or District Begistrar. 



Boto uu. No. 68. 

COMKITTIL. 
[Title of cauHl 
To 
Receive into yoor costody tbe body {or bodies) of 

herevitfa sent to 
yoQ, for the csnse hereinander vritten ; that is to say, 
For (state briejly the ground of attachment). 
Dated the day of , 18 . 

(Signed) 3. E., 
Witness, Judge, eto. 

E. F., (or local jadge in Admiralty for the 

Begistrar Admiralty district of ). 

or District Begistrar. 



Bai,wi No. 69. 

MmUTB OK PtLINO AHT DOOUHXHT. 

[Title of court and action], 
I, A. B., {state whether plaintiff or defendant), file tbe 
following docaments, viz. : 

(Here describe the docwnents filed). 
Dated tbe day of , 18 . 

(Signed) A. B. 
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MlKDTB OP OhDEB op CoDBT. 

{Title of cowrt and action). 
On the day of , 18 . 

Before , 

Judge, etc. 
{or local judge in Admiralty for the 
Ailiniralty district of ). 

The judge, on the application of state whether plaintiff 
or defendant) ordered (ntate purport of order). 



MlHUTB ON EXAHINATION OP WlTSESSBS. 

(Title of cottrt and action). 
On the day of , 18 . 

Before , 

Judge, etc. 
{or local judge, etc., as the case may be). 
A. B. {state ivhetker plaintiff or defendant) produced 
as witneBses 

{Here state namea of witnesses in fuZl). 
who, having beeu sworn {or as tfie case may be), were 
exanained orally {if by interpretation, add by interpreta- 
tion of ). 



No- 72. [Kuia JIB. 

Minute op Decbre. 

{Title of court and action). 
On the day of , 18 . 

Before , 

Judge, etc. 
{or local judge, etc., as the case may be). 
(1) Decree for an ascertained swm: 
The judge having beard {state whether plaintiff and 
defendant, or their counsel or 8olicitor6,or as the case may 
be), and having been assisted by (state names and deavnp- 

H.I.I.— 11. 
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.tiona of aaseseora, if any.) proDOunced the earn of (state 
«um in letters and Jigw'es) to be dufi to the plaintiff (or 
defendant), in respect of his claim (or ooDDter-claim), 
together with coets {if the decree is for costs). And he 
condemned — 

(a) in an action in rem, where bail has Tiot been given ; 
the ship (or cargo ex the ship , 

or proceeds of the ship , or of the cargo 

ex the ship or as the case may be) in the 

said etim (and in costs). 
(6) in an action in personam., or in rem, where hail has 
be&n, given ; 

the defendant (or plaintiff) and his bail {if bail 
has been given) in the snm of {and in coats). 



(2) Decree for a sum, not ascertained : 
The jndge having beard, etc., (as above) prononnced in 
favour of the plaintiff's claim {or defendaut'e counter-claim] 
and condemned the ship (or cargo, etc., or the 

defendant or plaintiff) and his bail {if bail lias been given) 
in the amount to be fonnd due to the plaintiff (or defen- 
dant) (and in costs). And he ordered that an account 
should be taken, and 

(a) If the ammhnt ia to be assessed by the judge, 

that all accounts and vouchers, with the proofs in 
support thereof, should be filed within 
days (m- as tlie case may be), 
{b) If the jvAge refers the aaaessment to the registrar, 
referred the same to the registrar (assisted by mer- 
chants), to report the amount due, and ordered 
that all acconnts, &c., {as above). 



(3) Decree on dismissal of action : 
The judge having beard, etc., {as above) dismissed the * 
action {ifwiih costs, add) and condemned the plaintiff and 
bis bail {if bail has been given) in costs. 



(4) Decree of condemnation of a derelict aviject 
to salvage.: 
The judge, having heard, etc., (as above) pronounced 
the sum of {state swm in letters avid figures) to be due to 
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A. B., etc., fot ealTftge, together with costs, and sabject 
thereto condemned the said ship , (or cargo or . 

proceeds of ship or of cargo, etc., as the case may be) as 
a droit and perquisite of Her Majesty in Her office of 
Admiralty. 



(5) Decree in action for possession : 
The judge having heard, &c., decreed that possession 
of the ship should be given to the plaintiff, and 

condemned the defendant (and his bail) in costs. 



(6) Decree of condemnation in a slave trade acHon : 
The judge having heard, etc. {as ahove), pronounced 
that, the vessel, name unknown (or as the cam may he), 
seized by H.M.SJ. Torch on the day of , 18 , 

had been at the time of ber seizure engaged in or fitted oat 
for the slave trade in contravention of the treaties existing 
between Great Britain and , or in violation of 

the Acts 6 Geo. tV. c. 113, and 36 & 37 V. c. 88, or as tlie 
case may he), and he condemned the said vessel (together 
with the slaves, floods, and efiFects on board thereof) as 
forfeited to Her Majesty {or condemned the said vessel and 
slaves as forfeited, &c., but ordered that the cargo should 
be restored to the claimant, or, as the ease may he). 

The judge further ordered that the said slaves {or the 
slaves then snrTiving), consisting of men, 

women, and boys and girls, should be 

delivered over to {state to whom, or how the slaves are to be 
disposed of). 

If the vessel has been brought into port, add : — 
The judge further ordered that the tonnage of the vessel 
should be ascertained by the rule in force for the 
admeasurement of British vessels, and that the vessel 
should be broken up, and that the materials thereof should 
be publicly sold in separate parts, together with her cargo 
{if any); or 

If the vessel Juts been abandoned or destroyed by the 
seizors prior to adjvdication, atid the cov/rt is satined that 
the abandonment or destruction was juatijiable, add : — 

The judge further declared that, after full consideration 
by the court of the circumstances of the case, the seizors 
bad satisfied the court that the abandonment {or destmc* 
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rion) of the vessel was inevitable or otherwise andsr the 
eiteamstances proper and justifiable. 



(7) Decree of restitution in a slave trade action : 
The judge hsTiag heard, &c., prononnced that it had 
not been proved that the veseel was engaged 

in or fitted oat for the slave trade, and ordered that the 
said vessel sboald be restored to the claimant, together 
with the goods and effects on board thereof : 

add, as the case may be, 
bat without costs or damages, 

or 
on payment b; the said claimant of the costs incurred by 
the seizors in this action ; 

or 
and awarded to the said claimant costs and damages in 
respect of the detention of the said vessel, and (referred the 
same to the registrar (assisted by merchants) to report the 
amonnt thereof, and) directed that all accounts and 
vouchers with the proofs in support thereof, if any, should 
be filed within days. 



(8) Decree in case of capture from pirates : 
The judge having heard, &c., pronounced that the said 
juuk Tecumsek (and her cargo) had been at the time of 
the capture thereof by H.M.S. Torch the property of 
pirates, and condemned the same as a droit and perquisite 
of Her Majesty in Her office of Admiralty ; 

pronounced that the said junk Tecumsek (and her cargo) 
had prior to her re-capture by H.M.S. Torcti, etc., been 
captured by pirates from the claimant (state na/me and 
description of former oiuner), and he decreed that the same 
should be restored to the said claimant as the lawful owner 
thereof, on payment to the re-captors of one-eighth part of 
the true value thereof in lieu of salvage. The judge also 
directed that the said junk (and her cargo) should be 
appraised ; 

If the jutik, dtc, hat been captured after an engagemtM 
with the piratet, and if there it a claim for bounty, add: — 
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The judge further declared that the persons attacked or 
«Bgaged hj H.M.8. Torek, etc., on the occasion of the 
capture of the said junk were pirates, that the total number 
of pirates BO attacked or engaged was about 
tbat of that number were captured, and that 

the only vessel engaged was H.M.S. Torek (or, at tke 
<<T«« may be). 



(9) Decree of condemnation under Pacific Islandert 

Protection Acti : 
The judge, having heard, etc., pronounced tbat the ship 
had been at the time of her seizure {or during 
the voyage on which she was met) employed (or fitted out 
for employment) in violation of the Faciiic Islanders Protec- 
tion Acts, 1872 and 1875, and he condemned the said ship 
(and her cargo, and all goods and effects found 
on board, or, ai tke cast may be), as forfeited to Her Majesty. 

The judge further ordered that tbesaid ship 
(and her cargo, anS the said goods and effects) should be 
sold by public auction, and tbat the proceeds should be paid 
into court. 



(10) Decree of condemnation under Foreign Enlistment 

Act: 
The judge, having heard, etc., pronounced that the ship 
had been (built, equipped, commissioned, 
despatched, or vted, as the case may be) in violation of the 
Foreign Enlistment Act, 1870, and he condemned the said 
bhip and her equipment (and the arms and 

munitions of war on board thereof, or as tke case viay be) as 
forfeited to Her Majesty. 



(11) Decree of condemnation under Customs or 
Revenue Acta: 
The judge, having beard, etc., condemned the ship 
{or cargo or proceeds, etc., as the ease may be) 
as forfeited to Her Majesty for violation of the Act {state 
■what Act). 
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(12) Decree for pecuniary forfeHuri: or penalty wider 
Ctiatoma Act or other Act : 
The jadge faaving heard, &c., pronoonced the said ftoods 
to have been landed (or otlier illegal act to have been done) 
in violation of the Act (state what Act)en\A coodemned the 
defendant C. D. (the owner of the Bftid goods, oraathe case 
may be) in the penalty of imposed by the aaid Act 

(ana in costs). 



KDteMsi. No. '78. 

Minutes ih an Aotion foe Dauaoe bx Goi>ubiom. 
A. B., &c. 
No. . against 

The Ship "Mary." 
18 
Jan. 3 A writ of sommona (and a warrant) vas (or 
were) issaed to X.Y. on behalf of A.B.,etc., the 
owners of the ship "Jane"- against the ship 
"Mary" (and freight, or «# the case may U) in 
an action for damage by collision. Amount 
claimed $1,000. 

" 5 Y.Z. filed notice of appearance on behalf of 
CD., ifee., the owners of the ship "Mary." 

" 6 X.Y. filed writ of summons. 

" " The Marshal filed warrant. 

" 7 Y.Z. filed bailbond to answer judgment as 
against the defendants {or <m the ease may he) 
in the sum of $1,000, with affidavit of service 
of notice of bail. 

" " A release of the ship "Mary" was issaed to Y.Z. 

" 8 X.Y. filed Preliminary Act (and notice of motion 
for pleadings). 

" " Y.Z. filed Preliminary Act. 

" 10 The jndge having heard solicitors on both sides 
{or aa the caee may be], ordered pleadings to be 
filed. 

" 11 X.Y. filed statement of claim. 

" 11 Y.Z. filed defence (and counter-claim.) 

" 15 X.Y. filed reply. 

" 16 The judge haviag heard solicitors on both sides 
{or as the case may be) ordered both plaintiffs 
and defendants to file affidavits of discovery, 
tind to produce, if required, for mutual inspec- 
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tion, the dccDtneute therein set forth within 
three dayn. 
Jan. 18 X.Y. filed affidavit of diecovery. 
" 19 Y.Z. filed affidavits of discovery. 
" 22 XY. filed notice of trial. 

" 26 X.Y. produced as witneeeee {state riamea ofvnt- 
neas&t), who, having been sworn, were examined 
orally in court, the said (state names] having 
been sworn and examined by interpretation of 
(Mtate name and interpreter) interpreter of the 
langiiafje. Present {state names of 
assessors present, if any) assesEors. 
Y.Z. produced as witnesiies, etc. {as above). 
The jud^e having henrd (state whether plaintiffs 
find defendants, or their counsel or solicitors, 
as the case may be), nOd having been assisted 
by (state name and descriptions of assessors if 
any), pronounced in favour of the plaintiffs {or 
defendants) and condemned the defendants (or 
plaintiffs) and their bail (ifhailhas been given) 
in the amount to be found due the plaintiffs 
(or defendant) (and in costs). And he ordered 
that an account should be taken, and referred 
the same to the registrar {assisted by mer- 
chants) to report the amount due. and ordered 
that all accounts and vouchers, with the proofs 
in support thereor, should lie filed within 
days {or as the case may be). 
Feb. 5 X.Y. filed claim, with aucounta and vouchers in 
support thereof (numbered 1 to ), and affi- 

davits of {state names of deponents, if any.) 
" 8 Y.Z. filed accounts and vouchers (numbered 1 to 

) in answer to claim. 
" 9 X.Y. filed notice for hearing of reference. 
" 15 X.Y. {tyr Y.Z.) filed resiatrnr's report, etc. 
Here iiisert address for ser- Here insert addrensfor ser- 
vice of documents requir- vice of documents requir- 
ed to be served on the de- e<l to be served on the 
fendun ts. pla int iffs. 
Nou.—Tite above minates aro Kivea aa Bach aa miKht ordinarily b« 
required in an action ni rvm for damage by collision, where pleadings have 
been ordered. In aome actiona many o[ tb«se minatei wonld iw enper. 
fiuoaa. In olheri additional minutes would be required. 
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II. TABLES OF FEES to be takbk bt the Bboistbabb. 
Mabshals and Fbactitiokkes, &c., in Admiralty 
Fbocbedinob in the Exchequer Court of Canada. 

I. — By the Bboistrar. 
1. For eealing or prepariTig Inetmments, &c. 

% cts. 
For sealing an; writ of BDmmons or other doca- 

ment required to be sealed 50 

For preparing any warrant, release, commission, 
attacbment, or otber instrument, required to 
be sealed, or for attending the esecution of 

any bailbond 2 00 

For preparing a receivable order or a receipt for 

money to be paid out of conrt 1 00 

For preparing and sending any notice, or issuing 

any appointment 60 

For preparing any otber docnment for every folio. 30 

Non. — Tbe fees for preparing aball inolade dtAwiog knd fair-copy- 



2. F<yr Filing. 

On filing any inatrament or otber document $ 20 

8. For Evidence, &c. 

For atteoding at examination of any witness, per $ 

bonr 1 00 

For administering any oath or declaration 20 

For taking down and certifying tbe evidence of 
any witness examined before bim, wben tbe 
same is not taken down by a shorthand writer, 
for every folio 20 

4. For Vie Trial, &c. 

On setting down action for trial $ 1 00 

For attendance at tbe trial of an action, to be 
paid by tbe party whose case is proceeding, 

per hour 1 00 

Swearing each witness 20 

On a final decree in an uncontested action 2 00 

On a final decree in a contested action 4 00 

For attendance before tbe judge when any order is 
made or act done, other than pronouncing a 

final decree 1 00 

Note. — Tbe above fe«s ahall include the entry of the decree or order 
in the minnte book. 
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6. For References. 
Por hearing any lefereuoe, according to the/From $ 5 00 

case, per day JTo 15 00 

For preparing the report of a reference 5 00 

6. For Taxations. 
For taxing a bill of costs : — 

If tbe bill does not exceed ten folios 2 00 

For every folio beyond ten 20 

7. For Office Copiea, Searches, &c. 
For a copy of any document,, for every folio (in 

addition to the fee for eealing) 10 

For search 20 

For a general search ,.. 50 

Norm. — No seareh-fee U to be ohkrged to & party to the action, while 
the action iB pendiaf;, or for one year after iti terminatioQ, or to any 



II. — By the A88ES80B8. 

For each nautical or other assessor, nhetheri 

at the examination of witnesses or at I t^, _ « . nn 

.. . • 1 - .. from 9 6 00 

the trial of an action, or upon any as-i 

sessment of damages, or taking of anfm 25 no 

account;, according to the ease, in thel 

discretion of the judge, per day / 

NoTK. — The above fees ahall be paid to the registrar, for the asiee- 
eors, and in the firit itutante by the party preferring the claim. 



III. — Bt a GOUUISSIONEB TO BXUUNE WiTKESSES. 

For administering any oath or declaration $ 

For taking down and certifying the evidence of any 
witness examined before bim, when the same 
is not taken down by a shorthand writer, for 
every folio 



IV. — By a COMUIBStOMBR TO TAKE BaIL. 

For attending the execution of any bailbond 3 00 

For taking any affidavit of jnstification 50 

v.— By the Marshal oe Sheriff. 
For the service of a writ of eummons or sabpoena, 

if served by the marshal or & sheriff 1 00 
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For exeeatiDg an; warrant or ftttacbment | 4 OO 

For keeping poeaession of any ebip, goods, or ship 
and goods (excIuBtve of any paymentB neces- 
sary for the safe cnstody thereof), for each 
day Sa 

Note. — No fee shall be allowed to the marshal for the onatodj and 
possessioD of property under arrest, if it oonaiBts of money in t. bank, or 
of goods stored in a bonded warehonte, or if it is in the coatodv <>f * 
castoni'faonM ofBcer or other anthorized pemn. 

On release of any ship, goods, or person from 

arrest $ 2 OO. 

For attending the unlivery of cargo, for each day.. 8 00 

For executing any commission of appriusement, 
sale, or appraisemcDt and sale, exclusive of 
the fees, if any, pnid to the appraiser and 
auctioneer 4 00 

For executing any other comniisaion or instru- 
ment 4 OO 

On the gross proceeds of any ship, or goods, etc., 
sold by order of the court : — 

If not exceeding $400 4 OO 

For every additionni $400, or part thereof..... 2 00 
Note. — II the marshal, being duly qnalifled. acts at asctioneer, h* 

ehall be allowed a double fee on the Kross proceeds. 

For attendance at trial of an action to be paid 
by the party whose case is ]<roceeding, per 
hour ; $ 1 00 

Calling each wituess 20 

Sote.^lt the marshal or his cfficer is required to go auy distance in 
execution of his duties, a reasonable sum may be allowed for tra«ellins> 
iKULt-hire, or other necessary expea^s in nildition to the preoedinff fees, 
but not to exceed 10 cents per mile ira,velled. 



VI. — Fees to be Takrs by Apfbaisebs. 

Each, per appraisement ITo*"" 10 00 

(This fee may be increased to a sum not exceed- 
ing $30.00 in tlie discretion of the judge). 



VII. — Bi the SoLrciTOB. 

Eetaining fee 2 00 

For preparing a writ of summons (to include attend- 
ances in the registry for sealing the same) ... 2 50 
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For beBpeaking and extracting an; warrant or other 
instrQmeDt prepared in the registry (to indade 

attendancea) $ 1 00 

For serving a writ of Bummons or a sabpcena 1 00 

For taking inBtrnctiooB for a statement of claim or 

defence 4 00 

For drawing a atatement of claim or defence 4 OO 

For taking inBtractionB for any farther pleading ... 1 00 

For drawing any further pleading 2 00 

For drawing any other docnment, for every foHo ... 20 
For fair-copying or eogroasing any docnment, for 

every foUo 10 

For taking instructions for any affidavit (nn-\ 

less made by the solicitor or his clerk) or [ From 1 00 
for interrogatories or answers, according! To 4 OO 
to the nature or importance thereof > 

For taking instmctions for brief In. i qq 

For attending counsel in conference of consultation 2 00 

For attending to fee counsel 2 GO 

For attendance on any motion before the jndge ; — 

If with conn aei 2 CO 

If without counael 4 OO 

For attending the examination of witnes^ies before 
the trial, for each day : — 

If with oouneeL 4 OO 

If without counsel 8 00 

For attendance at the trial, for each day |m ,a qq 

For attendance at the delivery of judgment, if re- 
served 2 OO 

For attendance at a hearing of a reference to the 
registrar, for each day : — 
J, ... , (From 4 00 

If with counsel jm g qq 

I- ... ^ , (From 4 00 

If without counsel jm 20 00 

For aoy other necessary attendance for the judge, 
or in the registry, or on the marshal, or on the 
adverse party or solicitor, in the course of the 
action 1 00 

Noit. — Where more th&n one doonment can oonveniently be filed, or 
one docament can be filed, and another bespokeD, at the same time, the 
fee for one attendance only shall be allowed. 

For any necessary letter to the adverse party $ 50 

For serving any notice 20 
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For extracting and collating an; office copy ob< 

tained from tbe re^stry office, for ererr folio... $ 10 

For correcting the press, for every folio 6 

For attending the taxation of any bill of costs, not 

exceeding ten folios 2 00 

For every folio bevond ten 10 



VIII. — Bt COCNBEL. 

Retaining fee $ 6 00 

For aetlling any pleading, interrogatories, (From 5 00 

or answers, &c I'fo 20 00 

For any necessary consultation in the courselFrom 5 00 

of the action (To 10 00 

Fo'-y-otta jf;°» ,^™ 

For tbe examination of witnesses before the (From 10 00 

trial, for each day iTo 20 00 

For the trial of an uncontested action 10 00 

For the trial of a contested action, for the (From 15 00 
first day ; ITo 50 00 

For each day after the first Jto*^"* 25 00 

For attending judgment if reserved iTo**"" 10 00 

For the bearing of a reference to the regis-/From 10 00 

trar, for each day \To 25 00 

Nole. — Where the Mune practitioner acts aa botb counsel aod solicitor, 
he may, for any proceeding in which a Vonntel'a fee might be allowed, 
charge inch fee in lieu of a soUcitor'e fee. 



IX, — By Shorthand Writekb. 

For taking down and transcribing tbe evidence, 
certifying tbe transcript and transmitting the 
same to tbe registrar and supplying three copies 
thereof to the registrar, per folio $ 20 

If for any reason tbe evidence is not required to be 
transcribed, for each hour occupied by the ex- 
amination 1 50 

Such fees shall in the first instance be paid to tbe 
registrar for tbe shorthand writer by the party 
catling the witness. 
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If an; such fee ie not pdid by the party liable tliere- 
for it may be paid by aoy otber party to the 
proceeding a&d allowed as a neceaeary disbnrBe- 
ment in the canae, or tbe judge may make Bucb 
order in respect of each evidence and the dis* 
posal of tbe action or proceeding as to him 
seems just. 
Note. — If evidence ie teken donn by a shorthand writer do fee foi 

tftking down aod oertifying to siich evidence shall be billowed to the regie 



X. — Br WiTNESSBe. 

To witness residing not more than three miles from 

the place to which sammoned, per day $ 1 00 

To witnesses residing over three miles from such 

place ; 1 25 

Barristers and attorneys and solicitors, physicians 
and surgeons, when called upon to give evidence 
in consequence of any professional service ren- 
dered by them, or to give opinions 5 00 

Engineers and surveyors, when called upon to give 
evidence of any professional service rendered 
by them, or to give evidence depending upon 
their skill or judgment, per day 5 DO 

If the witnesses attend in one cause only, they will 
be entitled to tbe fall allowance. 

If they attend in more than one cause they will be 
entitled to a proportionate part in each cause 
only. 

The travelling expenses of witnesses over ten miles, 
shall be allowed according to the sums reason- 
ably and actually paid, bat in no case shall 
exceed ten cents per mile travelled. 
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The following pnblic docnmeots, Imperial and Cana- 
-dian, appeared in the Canada Gazette of June 10, 1893, 
preceded by a Public Notice of the Honourable the 
Secretary of State, 6tb June, 1893, to the efFect that 
His Excellency the Governor -General in Council, and 
"Her Majesty in Council, bad approved of the General Roles 
and Orders regulating the Practice and Procedure (includ- 
ing fees and coats), of the Exchequer Court of Canada in 
the exercise of its jurisdiction, powers and authorities as a 
Oourt of Admiralty, being the General Bnles and Orders 
set forth in the preceding pages : — 

-Cektifibd Copy of a Beport of a Committee of the Honour- 
able the Privy Council, approved by His Excellency 
the Governor-General in Council, on the 10th 
December, 1892. 
On a report dated 6th December, 1892, from the Min- 
ister of Justice submitting for Your Excellency's consider- 
ation certain general rules and orders, made by the judge 
of the Exchequer Court of Canada on the fith December 
instant, for regulating the practice and procedure in that 
<oxat in Admiralty cases. These rules and orders, under 
the provisions of section 25 of Tke Admiralty Act, 1891, 
require the approval of Your Excellency in Council, and 
nnder the provisions of section 7 of The Colonial Courtt of 
Adrnvalty Act, 1890, they will not come into operation 
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nntil they bare been approved also by Her Majesty in 
CoancU. 

Tbe Minister ia of opinion tbat tbey are sncb as sboald 
reoei»e approval of Tour Excellency in Conncil, and he 
recomtoends accordingly. 

The Minister further reconnQends that a copy of them 
be tranBmitted to tbe Right Honourable Her M^eaty's 
Principal Secretary of State for tbe Colonies with a request 
tbat be will cause them to be submitted to Her Majesty in 
Council for approval. 

Tbe Minister further snggests that in the Despatch 
transmitting these rules and orders, attention be called, 
with a view to sueb action thereunder as to Her Majesty in 
Conncil may seem proper, to the provisions of sub-section 2 
of section 7 of The Colonial Courts of Admiralty Act under 
^vhich Her Majesty in Council may, in approving rules 
made under the section, declare that rules with respect to 
iiny matters which appear to Her Majesty to be matters of 
<letail or of local concern may be revoked, varied or added 
to, without the approval required by the section 

Tbe Committee advise tbat Your Excellency be moved 
to take action in tbe sense of tbe recommendation of tbe 
ifinister of Justice. 

AU of which is respectfully submitted for Your Excel- 
lencv's approval. 

JOHN J. McGEE, 

Clerk of the Privy Council. 
To the Honourable 

Tbe Minister of Justice. 



DowNiKO Street, 6tb April, 189S. 
Mt Lobo, — I have tbe honour to transmit to you, with 
refMence to your despatch, No. 831, of the 14th of Decem- 
ber, an Order of Her Majesty in Council approving the 
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rnlea of Court regnlating the practice and procedure in 
Admiralty cases in the Exchequer Court of Canada. 
I have, etc., 

(Sd.) B. H. MEADE, 

For the S. ofS. 
The Officer Administering 

The Government of Canada. 



DescriptiOD of DocameDl. 



AT THE COURT AT WINDSOR, 
The 15th da; of March, 1893. 

PBEBBNT : 

THE QUEEN'S MOST EXCELLENT MAJESTY. 
Lord Fubsidkkt, 
Lord Ghaubbrlain, 
Mb. Bryce. 
Wherb&b there was thi» day read at the Board a Memorial 
from the Right HonoarabU the Lord* CommiaeionerM of 
the Admiraiti/, dated the 2ith day of February, 1893, in 
the wordt following, viz. : — 

" Whbbbas by an Act passed in the fifty-iourth year of 
Yonr Majesty's reign, entitled, ' The Colonial Coartt of 
Admiralty Act, 1890," it was, amongst other things, provided 
that Bules of Coort for regulating the procednre and practice 
(inclnding fees and costs) in a coart in a British possession 
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in the exercise of the jorisdictioD conferred by thia Act, 
whether original or appellate, may be made by the same 
aathority and in the same manner as rales tonchiog the • 
practice, procedure, fees, and costs in the said court in the 
exercise of its ordinary civil jarisdiotion respectively, are 
made, but that such rules of court eball not come into 
operation until they have been approved by Youi Majesty 
in Council, but on coming into operation shall have fait 
effect as if enacted in the said Act. 

" And whereas it appears to Us and to Tour Majesty's 
Secretary of State for the Colonies to be expedient that the 
Rules of Court hereto annexed, having been duly prepared 
by the proper Authority as required by the said Act, shonld 
be established and be in force in the Exchequer Court of 
Canada in its Admiralty jurisdiction. 

" And whereas the provisions of snb-section 2 of section 
7 of the aforesaid Act empower Your Majesty in Council in 
approving rules made under this section to declare that the 
rules so made with respect to any matters which appear to 
Your Majesty to be matters of detail or of local concern 
may be revoked, varied, or added to, without the approval 
required by this section. 

" And whereas it appears to Us that Rules 168 to 176 
relating to appeals from the judgment or order of a local 
Judge in Admiralty to the Exchequer Court; Rule 224, as 
to cases in which half fees only should be allowed ; and 
the Tables of Fees appended to the Rales should be 
considered to come within the scope of the Bub-section in 
question, and be declared to be subject to revocation, vari- 
tion, or addition, without the approval of Your Majesty in 
.Council. 

" Now, therefore, We beg leave humbly to recommend 
that Your Majesty will be graciously pleased by Your Order 
in Council to direct that the Rules of Court hereto annexed 
shall be the Rules of Court for the said Exchequer Court of 
Canada in its Admiralty jurisdiction, and shall be estab- 
lished and be in force in the said court, and to declare that 
Rules 158 to 176 (both inclasive), Rule 224, and the Tables 
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of F«ea appended to the Boles ma; be revoked, varied or 
added to without the approval of Your Uajesty io Conncil." 
H«r Majesty, having taken the said Memorial into con- 
aideration, waa pleased, by and with the advice of Her 
JMvy Conncil, to approve of what ib therein proposed, and 
(o direct that the' Rules of Court hereto annexed shall be 
the Rules of Court for the said Eicbequer Court of Canada 
in its Admuralt; jurisdiction and shall be eetabli&hed aod 
be in force in the said court, and to declare that Rules 168 
to 176 (both inclusive), Rule 224, and the Tables of fees 
appended to the Rules may be revoked, varied, or added 
to, without the approval of Her Majesty in Council. And 
the Right Honourable the Lords Commissioners of the 
Admiralty are to give the necessary direction herein 
Accordingly. 

C. L. PEEL. 
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"THE COLONIAL COURTS OP ADMIRALTY ACT. 
1890," (Imp.). 



~Ad Aot to ameod the Law respectiog the exercise of 
Ad miratty Jurisdiction io Her Majesty's JDominioDe and 
elsewhere oat of tiie United Kingdom (a), 

[26(A July, 1890.] 

Be it eORoted by the Queen's moat Excellent Majesty, 

by and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament 

aasembled, and by the authority of the same, as follows : — 

1. This Act may be cited as " The Colonial Courts o/sii»rtti"« 
Admiralty Act, 1890." 

2. (1) Every court of law in a British possession, J^u^J, 
which is for the time being declared in pursuance of this*^""™"'- 
A^t to be a court of Admiralty, or which, if no such 
declaration is in force in the possession, has therein 
original unlimited civil jurisdiction, shall be a court of juiiadiotioD. 
Admiralty, with the jurisdiction in this Act mentioned, 

and may, for the purpose of that jurisdiction, exercise all 
the powers which it possesses for the purpose of its other 
civil jurisdiction ; and such court, in reference to the 
jqrisdiction conferred by this Act, is in this Act referred to 
as a Colonial Court of Admiralty. Where in a British 
possession the Governor is the sole judicial authority, thb 
expression " court of law " for the purposes of this section 
includes such Governor. 

(2) The jurisdiction of a Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over the like 
places, persons, matters and things, as the Admiralty 
jurisdiction of the High Court in England, whether existing 
by virtne of any statute or otherwise, and the Colonial 



.dbyGoogle 



180 Exchequer Court — Admiralty. 

'*^ * Court of Admiralty may exercise each jnriBdiction in like 
manner and to as fall an extent as the High Court in 
England, and shall have the same regard as that Conit to 
international law and the comity of nations. 
jarKdieuon. (3) Snbjoct to the provisions of this Act any enactment 

referring to a Vice-Admiralty Conrt, which ia contained in 
an Act of the Imperial Parliament or in a Colonial law, 
shall apply to a Colonial Conrt of Admiralty, and be read 
as if the expression " Colonial Court of Admiralty " were 
therein sabetitnted for " Vice-Admiralty Conrt " or- for 
other expresBionB isBpectively referring to each Vice- 
Admiralty Courts or the judge thereof; and the Colonial 
Conrt of Admiralty shall have jurisdiction accordingly. 
Provided as follows : — 

(a) Any enactment in an Actof the Imperial Parliament 
referring to the Admiralty jurisdiction of the High 
Court in England, when applied to a Colonial Court ' 
of Admiralty in a British posseseioo, shall be read 
as if the name of that possession were therein sub- 
stituted for England and Wales ; and — 
2ai£28Viat. (&) A Colouial Conrt of Admiralty shall have, onder 

ta&a7 vici. the Navbl Prize Act, 1864, and under the Slave Trade 

Act, 1878, and any euactmeut relating to prize or the 
stave trade, the jurisdiction thereby conferred on a 
Vice- Admiralty Court and not the jurisdiction there- 
by conferred exclusively on the High Conrt of Ad- 
miralty or the High Court of Justice ; but, unless 
for the time being duly authorized, shall not, by 
virtue of this Act, exercise any jurisdiction under 
the Naval Prize Act, 1864, or otherwise in relation 
to prize ; and — 

(c) A Colonial Court of Admu-alty shall not have juris- 
diction under this Act to try or punish a person for 
an offence which according to the law of England 
is punishable on indictment ; and — 

(d) A Colonial Court of Admiralty shall not have 
any greater jurisdiction in relation to the laws and 
regulations relatingto Her Majesty's Navy at sea, or 
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under any Act providiDg (or the dincipline of Her t«o:»*. 

'' Majesty's Navy, than may be, from time to time, 

conferred on such court by Order in Council. 
(4) Where a Court in a British posseesion exercises in 
respect of matters arising outside the body of a county or 
other like part of a British possession any jurisdiction 
exercisable under this A.ot, that jurisdiction shall be 
deemed to be exercised under this Act and not otherwise. 

S. The legislature of a British possession may, by any Power ot 

Colonial law, — Ulursaslo 

Admlmlty 

(a) declare any court of unlimited civil jurisdiction,*"'"^''"'™- 
whether original or appellate, in that possessioD to 
be a Colonial Court of Admiralty, and provide for 
the exercise by such court of its jurisdiction tmder 
this Act, and limit territorially or otherwise, the 
extent of 3Dch jurisdiction ; and — 

{b) confer upon any inferior or subordinate court in 
that possession such partial or limited Admiralty 
jurisdiction, under such regulations and witb such 
appeal (if any), as may seem fit : 

Provided that any such Colonial law shall not confer 
any jurisdiction which is not, by this Act, conferred upon 
a Colonial Court of Admiralty. 

4. Every Colonial law, which is made in pursuance of S^^/W °' 
this Act, or affects the jurisdiction of, or practice or pro- „!,°tL 
cedure in any court of such possession in respect of the "»>"' 
jurisdiction conferred by this Act, or alters any such 
Colonial law as above in this section mentioned, which has 
been previously passed, shall unless previously approved by 
Her Majesty through a Secretary of State, either be reser- 
ved for the signification of Her Majesty's pleasure thereon, 
or contain a suspending clause providing that such law 
shall not come into operation until Her Majesty's pleasure 
thereon has been publicly signified in the British possession 
in which it has been passed. 

A. Subject to rules of court under this Act, judgments Local Aitmi- 
of a court in a British possession given or made in the™''*'* 
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— ^ *■ exercise of the jarisdiction conferred on it by this Act, eboU 
be subject to the like local appeal, if any, as jadgments of 
the coart in the eiercise of its ordinaFV civil jurisdiction, 
and the coart having cognizance of such appeal shall for 
the pnrpose thereof, possess fill the jurisdiction by this Aot 
conferred upon a Colonial Court of Admiralty. 

i^^'tn'uie •• (1) The appeal from a jadgmont of any coart in a 
^oJScii'." British possesBioo in the exercise of the jarisdiction con- 
ferred by this Act, either where there is as of right no local 
appeal or after a decision on local appeal, lies to Her 
Majesty the Queen in Conocil. 

(2) Save as may be otherwise specially allowed in a 
particular case by Her Majesty the Queen in Council, an 
appeal under this section shall not be allowed — 

(a) from any judgment not having the effect of a 
definitive judgment uulesa the court appealed from 
has given leave for such appeal, nor-— 
{h) from any judgment unless the petition of appeal 
has been lodged within the time prescribed by rules, 
or if no time is prescribed within six months from 
the date of the judgment appealed againet, or if 
leave to appeal has been given, then from the date 
of such leave. 
(S) For the purpose of appeals under this Act, Her 
Majesty the Queen in Council and the Judicial Committee 
of the Privy Council shall, subject to rules under this sec- 
tion, have all such powers for making and enforcing 
judgments, whether Interlocutory or final, for punishing 
contempts, for requiring the payment of money into court, 
or for any other purpose, as may be necessary, or as wer« 
poBsesBed by the High Court of Delegates before the paas- 
ing of the Act transferring th^ powers of such court to Heir 
Majesty in Council, or us are, for the time being, possessed 
by the High Court in England or by the court appealed 
from in relation to the like matters as those forming (hb 
subject of appeals under this Act. 

(4) All Orders of the Queen in Council or the Judicial 
Committee of the Privy Council for the purposes aforesaid 
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or otherwiBe in relation to appeals under tbis Act ehall ^»o-i- 
have fnll effect tbrongboat Her Majesty's dominions, and 
ID all places where Her Majesty has jurisdiotion. 

(5) This section shall be in addition to and not in 
derogation of the anthorit; of Her M^esty in Council or 
the Judicial Committee of the Privy Coanoil arising other- 
wise than Tinder this Aot, and all enactments relating to 
appeals to Her Majesty in Council or to the powers of Her 
Majesty in Council or the Judicial Committee of the Privy 
CouDcil in relation to those appeals, whether for making 
rules and orders or otherwise shall extend, save as other- 
wise directed by Her Majesty in Council, to appeals to Her 
Majesty in Council under this Act. 

7. (1) Bules of court for regulating the procedure and buimqi eoart, 
practice (including fees and costs) in a coort in a British 
poBsesBioo in the esercise of the jurisdiction conferred by 
this Act, whether original or appellate, may be made by 
the same authority and in the same manner as rules touch.- 
ing the practice, procedure, fees and costs in the said 
court in tbe exercise of its ordinary civil jurisdiction respec- 
tively are made : 

Provided that the rules under this section shall not, 
save as provided by this Act, extend to matters relating to 
tbe slave trade, and shall not (save as provided by this 
section) come into operation until they have been approved 
by Her Majesty in Council, but on coming into operation 
shall have full effect as if enacted in this Act ; and any en- 
actment inconsistent therewith shall, so far as it is so 
inconsistent, be repealed. 

(2) It shall be lawful for Her Majesty in Council, in 
approving rules made under this section, to declare that 
tbe rules so made with respect to any matters which appear 
to Her Majesty to be matters of detail or of local concern 
may be revoked, varied or added to, without the approval 
required by this section. 

(3) Such rules may provide for the exercise of any 
jurisdiction conferred by this Act by the full court, or by 
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_ai)7 jndge or judges thereof, and Bnbject to any rales, 
where the ordinary civil jarisdictionof the coart can, iu 
any case, be exercieed by a single jndge, any jariediction 
conferred by this Act may, in the like case, be exercised by 
a single judge. 

H. (1) Sabject to the provisions of this section noth- 
ing in this Act shall alter the application of any droita of 
Admiralty or droits of or forfeitures to the Crown in a 
British possession ; and such droits and forfeitures, when . 
condemned by a court of a British possession in the exer- 
cise of the jurisdiction conferred by this Act, ehall, save as 
is otherwise provided by any other Act, be notified, accoant- 
ed for and dealt with in such manner as the Treasury from 
time to time direct, and theof&cere of every Colonial Court 
of Admiralty and of every other court in a British posses- 
sion exercising Admiralty jurisdiction shall obey sach 
directions in respect of the said droits and forfeitures as 
may be, from time to time, given by the Treasary. 

(2) It shall be lawful for Her Majesty the Queen in 
Council by Order to direct that, subject to any conditions, 
exceptions, reservations and regulations contained in the 
Order, the said droits and forfeitures condemned by a court 
in a British possession shall form part of the revenues of 
that possession either for ever or for such limited term or 
subject to such revocation as may be specified in the Order. 

(3) If and so long as any of such droits or forfeitures by 
virtue of this or any other At;t form part of the revenues of 
the said possession the same shall, subject to the provisions 
of any law for the time being applicable thereto, be notified, 
accounted for and dealt with in manner directed by the 
Government of the possession, and the Treasury shall not 
have any power in relation thereto. 

9. (1) It shall be lawful for Her Majesty, by commission, 
under the Great Seal, to empower the Admiralty to establish 
in a British possession nny Vice-Admiralty Court or Courts. 

(2) Upon the establishment of a Yice>Admiralty Court 
in a British possession, the Admiralty, by writing' under 
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their hande and the seal of tbe ofiGce of Admiralty, in sucb 
form as tbe Admiralty may direct, may appoint a jodge, 
registrar, marshal and other officers of tbe court, and may 
cancel any snch appoiotment ; and in addition to any other 
jnriBdiction of sncb court, may (subject to the limits imposed 
by this Act or the said commission from Her Majesty) vest 
in sncb conrt the whole or any part of the jurisdiction by 
or by virtue of this Act conferred upon any courts of that 
British possession ; and may vary or revoke such vesting, 
and while such vesting is in force tbe power of such last- 
mentioned courts to exercise the jurisdiction so vested shall 
be suspended. 
Provided that — 

(a) nothing in this section shall authorize a Vice- 
Admiralty Court so established in India or in any 
British possession having a representative lef^isla* 
ture, to exercise any jurisdiction except for some 
purpose relating to prize, to Her Majesty's Navy, to 
the slave trade, to tbe matters dealt with by the 
Foreign Enlistmeut Act, I870,or tbe Pacific Islanders 
Protection Acts, 1872 and 1876, or to matters in 
wbicb qaestions arise relating to treaties orconven 
tions with foreign countries, or to international law 
and — c. 

(b) in tbe event of a vacancy io the office of judge, 
registrar, marshal or other of&cer of any Vice- 
Admiralty Conrt in a British possession, the Governor 
of that possession may appoint a fit person to fill 
the vacancy until an appointment to the office is 
made by the Admiralty. 

(8) The provisions of this Act with respect to appeals to 
Her Majesty in Council from courts in British possessions 
in tbe exercise of tbe jurisdiction conferred by this Act, 
shall apply to appeals from Vice-Admiralty Courts, but the 
rules and orders made iu relation to appeals from Vice- 
Admiralty Courts may differ from tbe rules made in relation 
to appeals from the said courts in British possessions. 
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•_ (4) If Her Uajesty at an; time by commisBion nnder 
the Great Seal eo directs, the Admiralty Bhsll, by wrtttnii 
under their hands and the seal of the offiee of Admiralty, 
abolish a Vice-Admiralty Coort established in an; Briti^ 
possession under tbie section, and npon snch abolition tbe 
jorisdiction of any Colonial Court of Admiralty in that 
possession which was previouely suspended shall be revived. 

IO> Nothing in this Act shall affect any power of 
appointing a vice-admiral in and for any British possession 
or any placs therein, and whenever there is not a formally 
appointed vice-admiral in a British possession or any place 
therein, the Ooveroor of the possession shall be ex-offido 
vice-admiral thereof. 



rbMBBi'""" "■ (^^ ''^^ proviaiona of this Act with respect to 
<ni>w''^^!^ Colonial Courts of Admiralty shall not apply to the Channel 
*''"'*- Islands. 

(2) It shall be lawful for the Qaeen in Council by Order 
to declare, with respect to any British possession which has 
not a representative legislature, thnt the jariediotion con- 
ferred by this Act on Colonial Courts of Admiralty shall not 
be vested in any court of auch possession, or shall be vested 
only to tbe partial or limited extent specified in tbe Order. 

A^'to^ourt°' '^* ''' "^'^^ ^^ lawful for Her Majesty the Queen in 
jSntdutioo*" Council by Order to direct that this Act shall, subject to 
Acu. t^g conditions, exceptions and qaali&cationa (if any) con- 

tained in the Order, apply to any Court established by Her 
Majesty for the exercise of jurisdiction in af\j place out of 
Her Majesty's dominiooa which ia oamed in the Order oa if 
that Court were a Colonial Court of Admiralty, and to pro- 
vide for carrying into effect such application. 

"d"e?» fuve ■*• (1^ ^* ^^^'^ ^^ lawful for Her Majesty the Queen in 
irwie maiiBf.. Couucil bv Order to make rules aa to the practice and pro- 
cedure (including feea and costa) to be observed in and the 
returna to be made from Colonial Courts of Admiralty and 
Vice-Admiralty Courts in the exercise of their jurisdiction in 
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mstferB relating to the slave trade, and in and from East "»°*- ^* "■ 
African Gonrts ae defined by the Slave Trade (East African se±st via. 
Courts) Acts, 187S and 1879. wajsvict. 

(2) Except when inconsistent with such Order in 
Coancil, the rnlea of court for the time being in force in a 
Colonial Court of Admiralty or Vice-Admiralty Court shall, 
BO far as applicable, extend to proceedings in such court in 
matters relating to the slave trade. 

(8) The provisions of this A:t with respect to appeals 
to Her Majesty in Council, from courts in British posses- 
sions in the exercise of the jurisdiction conferred by this 
Act, shall apply, with the necessary modifications, to 
appeals from judgments of any East African court made 
or purporting to be made in exercise of the jurisdiction 
under the Blave Trade (East African Courts) Acts, 1873 
and 1879. 

14* It shall be lawful for Her Mnjcsty in Council from order* in 
time to time to make Orders for the purposes authorized 
by this Act, and to revoke and vary such Orders ; and 
every such Order while in operation shall have effect as if 
it were part of this Act. 

19. In the conslruction of this Act, unless the context luMrprfltatiou' 
otherwise reqniree, — 

The expression " representative legislature " means, 
ill relation to a British possession, a legislature 
comprising a legislative body of which at least 
one-half are elected by inhabitants of the British 
possession. 

The expression "unlimited civil jurisdiction" means 
civil jurisdiction unlimited as to the value of the 
subject-matter at issue, or as to the amount that 
may be claimed or recovered. 

The expression "judgment" includes a decree, order 
and sentence. 

The expression " appeal " means any appeal, rehear- . 
ing, or review ; and the expression " local appeal " 
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'**-^*- means an appeal to any coort inferior to Her 

Mi^esty in Coancil. 
The expreaaion " Colonial law " means any Act, ordi- 
nance or otber law having the force of legialative 
enactment in a British possession and made by any 
authority, other than the Imperial Parliament or 
Her Ifajeaty in Cooncil, competent to make lawa 
for such poBseasion. 

IS. (1) This Act shall, aave ae otherwise in this Act 
provided, come into force in every British poseession on 
the first day of July, one thousand eight hundred and 
ninety-one. 

Provided that — 

{a) This Act shall not come into force in any of the 
Britiab possessions named in the Fir^t Schedule to 
this Act until Her Majesty so directs by Order iu 
Council, and until the day named in that behalf in 
such Order ; and — 

(b) If before any day above mentioned rules of court for 
the Colonial Court of Admiralty in any British 
possession have been approved by Her Majesty in 
Council, this Act may be proclaimed in that 
possession by the Governor thereof, and on such 
proclamation shall come into force on the day 
named in the proclamation. 

(2) The day upon which this Act comes into force in 
auy British possession shall, as regards that British 
possession, be deemed to be the commencement of 
this Act. 

(3) If, on the commencement of this Act in any British 
possession, rules of court have not been approved by Her 
Majesty in pursuance of this Act, the rules in force at such 
commencement under the Vice-Admiralty Courts Act, 
1868, and in India the rules in force at such commence- 
ment regulating the respective Vice-Admiralty Courts or 
Coarts of Admiralty in India, incladiog any rules made 
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with refereace to proceediDgs iostitnted oa behalf of Her ^ 



Majesty's sliipB, eball, so br as applicable, have effect io 
the Colonial Coutt or GoartB of Admiralty of sach poases- 
BioD, and in any Vice-Admiralty Coart estAblished ander 
this Act in that poseession, as rales of coort under this 
Act, and may be revoked and varied accordingly ; and all 
fees payable under ancb rules may be taken in such 
manner as the Colonial Court may direct, so, however, 
that the amount of each such fee shall, bo nearly as prac- 
ticable, be paid to the same officer or person who but foe 
the pasBing of this Act would have been entitled to receive 
the same in respect of like basiDess. So far as any such 
rules are inapplicable or do not extend, the rules of court 
for the exercise by a court of ite ordinary civil jurisdiction 
shall have effect as rules for the exercise by the same court 
of the jurisdiction conferred by this Act. 

(4) At any time after the passing of this Act any 
Colonial law may be passed, and any Vice-Admiralty Court 
may be eBtabliabed and jurisdiction vested in such court, 
but any sach law, establishment, or vesting ehall not come 
into effect until the commencement of this Act. 

17. On the commencement of this Act in any British ^{Jg-jji^^i.- 
possesston, but subject to the provisions of this Act, every "'*? coorw. 
Vice-Admiralty Court in that possession shall be abolished; 
subject aa follows : — 

(1) AH judgments of such Vice-Admiralty Court shall 
be executed and may be appealed from in like 
manner aa if this Act had not passed, and all 
appeals from any Vice- Admiralty Court pending at 
the commencement of this Act shall be heard and 
determined, and the judgment thereon executed as 
nearly as may be in like manner aa if this Act had 
not passed : 

(2) All proceedings pending in the Vice-Admiralty 
Conrt in any Britiah poaseasion at the commence- 
ment of this Act Bhall, notwitbatanding the repeal 
of any enactment by thia Act, be continued in a 
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_ Colonial Conrt of AdmiraUy of the posseaeioo id 

maimei directed by rnlei of court, and, so far as no 
Buoh rale extends, in like manner, as nearly as may 
be, as if tbey bad been originally begun in eueb 
court : 
(9) Wbere any person bolding an office, vbetber that 
of judge, registrar or marshal, or any other office 
in any such VicA-Admiralty Court in a British poa- 
seesion, suffers any pecuniary loss in consequence 
of the abolition of such court, the Government of 
the British possessioa, on complaint of such person, 
shall provide that such person shall receive reason* 
able compensation (by way of an increase of salary 
or a capital sum, or otherwise) in respect of his 
loss, subject, nevertheless, to the performance, if 
required by the said Government, of the like duties 
as before such abolition : 

(4) All books, papers, documents, office furniture and 
other things at the commencement of this Act 
belonging or appertaining to any Vice-Admiralty 
Court, shall be delivered over to the proper officer 
of the Colonial Court of Admiralty or be otherwise 
dealt with in such manner as, subject to any 
directions from Her Majesty, the Governor may 
direct: 

(5) Where, at the commencemeat of this Act in a 
British posseesion, any person holds a commission 
to act as advocate in any Vice-Admiralty Court 
abolished by this Act, either for Her Majesty or for 
the Admiralty, such commission sbaU be of the 
same avail in every court of the same British 
possession exercising jurisdiction under this Act, as 
if such court were the court mentioned or referred 
to in such commission. 

18. The Acts specified in the Second Schedule to this 
Act shall, to the extent mentioned in the third column of 
that Bcbednle, be repealed as respects any British posses- 
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sioD aB from the commeDcement of this Act ia that_ 
poasesBion, and as respects any courts oat of Her Majesty's 
dominions as from tbe date of any Order applying this 
Act: 

Provided that — 

(a) Any appeal against a judgment made before the 
commencement of this Act may be brought and any 
each appeal and any proceedings or appeals pending 
at the commencement of this Act may be carried 
OD and completed and carried into effect as if such 
repeat had not been enacted ; and — 
(&) All enactments and rales at the passing of this Act 
in force toaching the practice, procedure, fees, costs 
and returns in matters relating to the slave trade in 
Vice- Admiralty Gonrts and in East African Courts 
shall have effect as rnles made in pursuance of this 
Act, and shall apply to Colonial Conrts of Admiralty, 
and may be altered and revoked accordingly. 



SCHEDULES. 

FIRST SCHEDULE. 

Bbitish Possessions m which Ofebation of Aci 
IS Delayed. 
New South Wales. I Victoria. 

St. Helena. British Honduras. 



.dbyGoogle 



192 



Exchequer Court — Admiralty. 
SECOND SCHEDULE. 

ENACTMENTS REPEALED. 
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statutes Relating to Jurisdiction. 



PART TI. 

SECTIONS OF 3 & 4 VICT., (1840), CAP. 66 (IMP.) RE->« «T.o.«5. 
LATINO TO JUEISDIOTION. »»».t.h.%. 

3. And be it enacted, that after the paEeing of this Act, J^*"^' 
whenever any ahip or vessel shall be under arrest by pro- or^J^i 
cess issuing from the eaid High Court of Admiralty, or tbeJlJ^JJ'y^o" 
proceeds of auy ship or vessel haviug been so arrested shall bBTejari^ 
have been brought into and be in the registry of the saidoi^JoT" 
Court, in either such case the said Court shall have fuU""" **' 
jurisdiction to take cognizance of all claims and causes of 

action of any person in respect of any mortgage of such 
ship or Teasel, and to decide any suit instituted by any such 
person in respect of any such claims or cause of action 
respectively. 

4. And be it enacted, that the said Court of Admiralty ^^^^^^ 
shall have jurisdiction to decide all questions as to the title j^°°fi^^" 
to or ownership of any ship or vessel, or the proceeds gii?2^^"' 
thereof remaining in the registry, arising in any cause of 
possession, salvage, damage, wages or bottomry, which 

shall be instituted in the said Court after the passing of 
this Act. 

6. And be it enacted, that the High Court of Admiralty '■"^?^'^ '" 
shall have jurisdiction to decide all claims and demands ^fJ^J^^"" 
whatsoever in the nature of salvage for services rendered to i^'g"^^" 
or damage received by any ship or sea-going vessel, or in^^^gbnot 
the nature of towage, or for necessaries supplied to any^J^*^'' 
foreign ship or sea^going vessel, and to enforce the payment 
thereof, whether such ship or vessel may have been within , 

the body of a county, or upon the high seas, at the time 
when the services were rendered or damage received, or 
necessaries furnished, in respect of which such claim is 
made. 
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ll> And be it eoacUd tbat in any conteRted euit de- 
flt pending in the said Court of Admiralty the said Court shall 
havn power, if it shall think fit bo to do, to direct a trial by 
jury of any issne or issaes on any qnestion or qnestions of 
fact arising in any snob suit, and that the snbstance and 
form of such iasne or issues shall be specified by the Judge 
of the said Court at the time of directing the same ; and if 
the parties differ in drawing such issue or iasuep, it shall 
be referred to the Judge of the said Court to settle the ' 
same; and such trial shall bo had before some Judge of her 
Majeety's Supericw Courts of Common Law at Westminster, 
at the sittings at niei jyrius in London or Middlesex, or 
before some Judge of aesize at nisi prius, as to the aaid 
.Court shall seem fit. 



7^ THE ADMIRALTY COURTS ACT, 1861, (Imp.). 

" 24 VICT. CAP. 10. 

An Act to extend the jurisdiction and imprvte the practice of 
the High Court of Admiralty. 

AVhereas it is expedient to extend the jurisdiction and 
improve the practice of the High Court of Admiralty of 
England : be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the advice and consent of 
the Lord's spiritual and temporal, and commons, in this 
present Parliament asBembled, and by the authority of the 
aamc as follows : 

ntia. 1. This Act may be cited for all puposes as " The Ad- 

miralty Court Act, 1861." 

reiBtiou 2. In the interpretation and for the purpose of this Act 
" (if not inconsistent with the contest or sabjecl) tbe follow- 
ing terms shall have the respective meanings hereinafter 
assigned to them ; that is to say: 
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" Ship " eball include any deBCription of veesel used in '*»-*^- 
navigatioQ not propelled by oars; "cause" shall 
include an; cauee, suit, action, or other proceeding 
in the Gonrt of Admiraltj. 

S. This Act shall come into operation on the first day ^en"iX,. 
of J^une, one thoasand eight hundred and sixty-one. 

4. The High Court of Admiralty shall have jurisdiction ^/"uiJSlS^ 
over any claim for the building, equipping, or repairing of JI2,'^'^l^o°'' 
any ship, if at the time of the institution of the cause the '^^^- 
ship or proceeds thereof are under arrest of the court. 

5. The High Court of Admiralty shall have jurisdiction ^^g°i^^, 
over any claim for necessaries supplied to any ship else- 
where than in the port to which the ship belongs, unless it 

is shown to the satisfactioQ of the court that at the time of 
the institution of the cause, any owner or part owner of the 
ship is domiciled in England or Wales : Provided always, 
that if in any such cause the plaintiff do not recover twenty 
pounds, he shall not be entitled to any costs, charges or 
expenses incurred by him therein, unless the judge shall 
certify that the cause was a fit one to he tried in the said 
court. 



over any claim by tbe owner or consignee or assignee of any p^J^""' 
bill of lading of any goods carried into any port in England 
or Wales in any ship, for damage done to the goods or any 
part thereof by the negligence or misconduct of, or for any 
breach of duty or breach of contract on tbe part of the 
owner, master, or crew of the ship, nnlees it is shown to 
tbe satisfaction of the court that at the time of the institu* 
tion of the cause, any owner or part owner of the ship is 
domiciled in England or Wales: Provided always, that if 
in any such cause the plaintiff do not recover twenty pounds 
he shall not be entitled to any costs, charges or expenses 
incnrred by him therein, nnlees the judge shall certify that 
the canse was a fit one to he tried in the said court. 

7. The High Court of Admiralty shall have jurisdiction toi'S^^bj 
over any claim for damage done by any ship. »uyship. 
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—"■'•"• 8. The High Court of Admiralty shall have jurisdictioo 

High Court at to decide all queetiooa arising between the co-owners or 

d^'™q»ia'° any oi them touching the ownership, possession, employ- 

awDenbip,eta. ment and earnings of any ship registered at any port id 

" ^ England or Wales, or any share thereof, and may settle 

all acconnte outstanding and unsettled between the parties 

in relation thereto, and may direct the said ship or any 

share thereof to be sold, and may make such order in the 

premises as to it shall seem fit. 

f8''\>f?Vw* **" ^'' ^^^ provisions of "The Merchant Shipping Act, 
M[ac]ainiiforig54" ijj regard to salvage of life from any ship or boat 
.within the limits of the United Kingdom shall be extended 
to the salvage of life from any British ship or boat whereEo- 
ever the Bervices may have been rendered, and from any 
foreign ship or boat where the services have been rendered 
either wholly or in part in British waters. 

ABtocUioia lO. The High Court of Admiralty shall have jurisdiction 

til dftl^u^- over any claim by a seaman of any ship for wages earned 
Mr ot » ship, by him on board the ship, whether the same be due under 
a special contract or otherwise, and ako over nny claim by 
the master of any ship for wages earned by bim ou board 
the ship and for disbursements made bj bim on account of 
the ship, provided always that if in any such cause the 
plaintiff do not recover fifty pounds, he shall not be entitled 
to any costs, charges or expenses incurred by him therein, 
unless the judge shall certify that the cause vas a fit one to 
be tried in the eaid court. 

Vict, c eh I ■• The High Court of Admiralty shall have jurisdiction 
lon^esei- over any claim in respect of any mortgage duly registered 
oiAdcai- according to the pFovisioDS of "The Merchant Shipping 
Act, 1854," whether the ship or the proceeds thereof be 
under arrest of the said court or not. 

i^MtioDB (& to 13. The High Court of Admiralty shall have the same 
Vict." 10^ »- powers over any British ship or any share therein, as are 
Court otAdmi- conferred upon the High Court of Chancery in England by 
" '' the sixty-second, sixty-third, sixty-fourth and sixty-fifth 

sections of " The Merchant Shipping Act, 1854." 
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IS- Wbepflver any ship or veaael, or the proceetls thereof ^*"- "-^'- 
are ander arreet of the High Court of Admiralty, the saidpHrcgsttTA 
court eball have the same powers ae are conferred upon iit^Qdal'^' 
the Hifib Court of Chancery in England by the ninth part Ad^Vaity. 
of " The Merchant Shipping Act, 1854." 

14. The High Court of Admiralty shall be a Court ofglU^^j'*' 
Record for all intents and purposes. Keo-rJ. 

15. All decrees and orders of the High Court at kAmxt-^ll™t^'M 
alty whereby any sum of money or any costs, charges, or ^ iitT^M^i 
espeuses sbatl be payable to any person, shall have theati-a^aD*' 
same effects as judgments in the Superior Courts of""" 
Common Law, and the persons to whom any such moneys, 

or costs, charges, or expenses, shall be payable, shall be 
deemed judgment creditors, and all powers of enforcing 
judgments possessed by Superior Courts of Common Law, 
or any judge thereof, with respect to matters depending 
in the same courts as well against the ships and goods 
arreeied as aj'sinst the person of the judgment debtor, 
shall be poesessed by the said Court of Admiralty with 
respect to matters therein depending; and all remedies 
at common law possessed by judgment creditors shall be 
in like manner possessed by persons to whom any moneys, 
costs, charges, or expenees are by such orders or decrees 
of the said Court of Admiralty directed to be paid. 

16* If any claim shall be made to any goods or chattels ^l^gl^^^^^ 
taken in execution under any process of the High Court of'"'"*""^''"'- 
Admiralty, or in respect of the seizure thereof, or any Act 
or matter connected therewith, or in respect of the pro- 
ceeds or value of any such goods or chattels, by any land- 
lord for rent, or by any person not being the party against 
whom the process baa issued, the registrar of the said 
court may, upon application of the officer charged with the 
execution of the process, whether before or after any action 
brought against such officer, issue a summons calling 
before the said court both the party issuing such process 
and the party making the claim, and therenpon any action 
which ehall have been brought in any of Her Majesty's 
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"*'*■"•"■ Saperior Goarte of Record, or in any local or inferior court, 
in respect of such claim, seizure, act or matter as afore- 
said, shall be stayed, and the coart is which such action 
shall have been brought, or any judge thereof, on proof of 
the issue of euch summons, and that the goods and chattels 
were so tak^n in execution, may order the party bringing 
the action to pay the costs of all proceedings had upon the 
action after isstte of the summons out of the said Admi- 
ralty Court, and the judge of the said Admiralty Court 
shall adjudicate upon the claim, and make euch order 
between the parties in respect thereof and of the costs of 
the proceedings, as to him shall seem fit, and euch order 
shall be enforced in like manner as any order made in any 
suit brought in the said court- Where any snch claim 
shall be made as aforesaid the claimant may deposit with 
the officer charged with the execution of the process either 
the amount or value of the goods claimed, the value to be 
fixed by appraisement in the case of dispute, to be by the 
officer paid into court to abide the decision of the judge 
upon the claim, or the sum which the officer shall be 
allowed to charge as costs for keeping possession of the 
goods until such decision can be obtained, and in default 
of the claimant so doing, the officer may sell the goods as 
if no such claim had been made, and shall pay into the 
court the proceeds of the sale, to abide the decision of the 
judge. 

s2^o? 17. The judge of the High Court of Admiralty shall 

^"wcourtof * '"^^^ all such powers as are possessed by any of the 
Admirfciiy. Superior Courts of Common Law or any judge thereof to 
compel either party in any cause or matter to answer inter- 
rogatories, and to enforce the production, inspection, and 
delivery of copies of any docament in his possession or 
power. 

Futy In conit IS. Any part; in a cause in the High Court of Admi- 
m'>'^a^pY't°T ralty shall be at liberty to apply to the said court for an 
imecticHiby order for the inspection by the Trinity masters or others 
Muura. appointed for the trial of the said cause, or by the party 
himself, or by his witnesses, of any ship or other personal 
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or real property, the inspection of which may be material ^"^ ^'■'>- 
to the iBsab of the cause, and the court may make such 
order in respect of the costs arising thereoat as to it shall 
seem fit. 

lO. Any party in a cause in the High Court of Admiralty AdmiHion of 
may call any other party in the cause by notitie in writing 
to admit aoy document, saving all just exceptions, and in 
case of refusal or neglect to admit, the cost of proving the 
document shall be paid by the party so neglecting or refus- 
ing, whatever the results of the cause may be, unless at the 
trial the judge shall certify that the refusal to admit was 
reasonable. 

20. Whenever it shall be made to appear to the judge of n^'l^jSt?'' 
the High Court of Admiralty that reasonable efforts have JJ^g.e'^S^ 
been made to effect personal service of any citation, moni- {J^^'^^^a 
tion, or other process issued under seal of the said court, tS"raMBA*''" 
and either that the same has come to knowledge of the 

party thereby cited or monished, or that be wilfully evades 
service of the same, and has not appeared thereto, the said 
judge may order that the party on whosd behalf the citation, 
monition, or other process was issued, be at liberty to pro- 
ceed as if personal service had been effected, subject to such 
conditions as to the judge muyseem fit, and all proceedings 
thereon shall be as effectual as if personal service of such 
citation, monition or other process had been effected. 

21. The service in any part of Great Britain or Ireland ^tmbm^ 
of any writ of tubptxna ad testificandum or lubpoena ducet, ^j'w^^^* 
tecum issued under seal of the High Court of Admiralty- 
shall be as effectual as if the same had been served in Eng 

land or Wales. 

22. Any new writ or other process necessary or expedient a™"rtti'"°" 
for giving effect to any of the provisions of this Act may be """"■ '"'«"•■ 
issued from the High Court of Admiralty in such form as 

the judge of the said court shall from time to time direct. 

2:C. All the powers possessed by any of the Superior J"^^ ""'<• 






Courts of Common Law or any judge thereof, under the 
Common Law Procedure Act, 185i, and otherwise, with "^^''*'^''"'" 
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regard to references to arbitratioDS, proceediDgs thereon 
and the enforclDg of awards of arbitrators, shall be posseesed 
b; the jadge of the High Court of Admiraltj ia all caasee 
and mattere depending in the said court, and the registrai 
of the said Conrt of Admiralty aball possesa as to sacb 
matters the same powers as are possessed by tbe masters 
of tbe said Saperior Courts of Common Law in relation 
thereto. 

34. Tbe registrar of the High Court of Admiralty shall 
have tbe same powers under tbe fifteenth section of tbe 
Merchant Shipping Act, 1864, as are by tbe said section 
conferred on the masters of Her Majesty's Court of Queen's 
Bench in England and Ireland. 

S5. Tbe registrar of tbe High Court of Admiralty may 
exercise, with reference to causes and matters in the said 
court, the same powers as any surrogate of the judge of the 
said court sitting in chambers might or conld have hereto- 
fore lawfully exercised ; and all powers and authorities by 
this or any other Act conferred upon or vested in tbe 
registrar of tbe said High Court of Admiralty may be 
exercised by any deputy or assistant registrar of the said 
court. 

S6' Tbe registrar of tbe said Court of Admiralty shall 
have power to administer oaths in relation to any cause or 
matter depending in the said Court, and any person who 
shall wilfully depose or affirm falsely in any proceedings 
before the registrar or before any deputy or assistant 
registrar of tbe said Court, or before any persoD aut&orized 
to administer oaths in the said Court, shall be deemed to 
be guilty of perjury, and shall be liable to all tbe pains and 
penalties attaching to wilful and corrupt perjury. 
i 37. Any advocate, barrister>at-law, proctor, attorney, 
r or solicitor of ten years' standing, may be appointed 
registrar or assistant or deputy registrar of the said Court. 

38. Any advocate, barrister-at-law, proctor, attorney, 
or solicitor may be appointed an examiner of tbe High 
Court of Admiralty. 
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39* An; person who eliall bave paid on his admission _ 



ID any Court as a proctor, solicitor, or attorney the full stamp duty 
stamp duty of twenty-five pounds, and nho has been oimhve^toxS- 
shall hereafter be admitted a proctor, aolieitor, or attorney ^cto" ot 
(if in other respects entitled to be so admitted} shall be" " ""' 
liable to no fnrtber stamp duty in respect of such subse- 
quent admission. 

BO. Any proctor of the High Court of Admiralty '»*yE«na"»»ato( 
act as agent of any attorney or solicitor, and allow him to*°""'""- 
participate in the profits of and incident to any cause or 
matter depending in or connected with the said Court; 
and nothing contained in the Act in the fifty-fifth year of 
the reign of King George the Third, chapter one hundred 
and sixty, shall be construed to extend to prevent any 
proctor from so doing, or to render him liable to any 
penalty in respect thereof. 

81. The Act passed in the second year of the reign of^^f^^-^j, 
King Henry the Fourth, intituled, " A Bemedy for Him 
who is Wrongfully Pursued in the Court of Admiralty," 
is hereby repealed." 

33. Any party aggrieved by any order or decree of the ^J1n*itMio. 
judge of the said Court of Admiralty, whether made gj;'='"t°0'm»tt.r. 
parte or otherwise, may, with the permission of the judge, 
appeal therefrom to her Majesty in Council, as fully and 
effectually as from any final decree or sentence of the said 
Court. 

SS. In any cause in the High Court of Admiralty, bail ^^^^J," 
may be taken to answer the judgment as well of the 8aid*^™fJ'^g 
Court as of the Court of Appeal, and the said High Court of ^^'[' "' *'" 
Admiralty may withhold the release of any property under 
its arrest until such bail has been given ; and in any 
appeal from any decree or order of the High Court of 
Admiralty, the Court of Appeal may make and enforce its 
order against the surety or sureties who may have signed 
any such bail bond in the same manner as if the bail had 
been given in the Court of Appeal. 
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'*°*- '*■"■ 34> The High Court; of Admiralty may on the applica- 
Ai to tbe bmi- iion of the defendant in any cause of damage, and on his 
ud'^rm"™ instituting a cross cause for the damage sustained by him 
°*°*^' in respect of the same collision, direct that the principal 

cause and the cross cause be heard at the same time and 
upon the same erideni-e ; and if in the principal cause the 
ship of the defendant has been arrested, or security given 
by him to answer judgment, and in the cross cause the 
ship of the plaintiff caonot be arrested, and security has 
not been given to answer judi^ment therein, the Court 
miiy, if it tbinlt lit, t^uspend the proceedings in the prin- 
cipal cause until security has been given to answer judg- 
ment in the cross cause. 

' 8S. The jurisdiction conferred by this Act on the High 
Court of Admiralty may be exercised either by proceedings 
in rem or by proceedings in personam,. 



K.fl Aet.i8M. THE FOLLOWLNG AEE THE SECTIONS OF THE MER- 
8M.<s. CHANT SHIPPING ACT 1854 REFERRED TO IN 
SECTION 12 OF THE PRECEDING ACT. 

Dnqnaiifled ^3. Whenever any properly in a ship or share in a ship 

b'tnouoi^-*^ becomes vested by tranamission on the death of any owner 

wc^tS'^'or on the marriage of any female owner, in any person not 

Mia of (hip. qonijtj^d jq 1^ the owner of British ships, it shall be lawful, 

if such ship is registered in England or Ireland for the 

Court of Chancery, or theCourt of Admiralty, if in Scotland 

for the Conrt of Session, or if in any British possession for 

any court possessing the principal civil jurisdiction within 

such possession, upon an application made by or on behalf 

of such unqualified person, to order a sale to be made of 

the property so transmitted, and to direct the proceeds of 

such sale, alter deducting the expenses thereof, to be pud 
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to the person entitled ander ench trapamiflBJon. or other- fc<*-«3-<»- 
wise as the court ma; direct, and it shall be in the 
discretion of any such court as aforesaid to make or refose 
any such order for sale, and to annex thereto any terms 
or conditions, and to require any evidence in eapport of 
such application it may think fit, and generally to act in 
the premises in such maoner as the jaatice of the case 
reqaires. 

68. Every order for a sale made by goeh court sa afore- £!^b?** 
said shall contain a declaration vesting the right to""*^ 
transfer the ship or share so to be sold in some person or 
persons named by the Court, and such nominee or 
nominees shall thereupon be entitled to transfer such ship 
or share in the same manner, and to the same extent, as if 
he or they were the registered owner or owners of the 
same ; and every registrar shall obey the requisition of 
such nominee or nominees as aforeaaid in respect of any 
transfer to the aams extent as he woald be compellable to 
obey the requisition of any registered owner or owners of 
sucb ship or share. 

64. Every such application as aforesaid for sale shall "r^p^ic"!"* 
be made within four weeks after the occurence of the """'■ 
event on which eucb transmission has taken place, or 

within such further time as such Court aa aforesaid may 
allow, each time not in any case to exceed tbe apace of one 
year from the date of such occurence as aforeaaid, and in 
the event of no sucb application being made within such 
period as aforesaid, or of such Court refusing to accede 
thereto, tbe ship or abare so transmitted shall thereupon 
be forfeited in manner hereinafter directed (a) with re- 
spects to interests acquired by unqualified owners in ships 
using a British fiag aud aasuming tbe British character. 

65. It shall be lawful in England or Ireland for theg^^°^ ^^ 
Court of Chancery, or tbe Court of Admiralty, in Scotland ^^^t'" 
for the Court of Session, in any British poasession for any 
Court posaessiag the principal civil jurisdiction within 

(a) That is in tecs. 103 to 106, M. S. A. IBM. 
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■•a. w. SQch poBseseion, vitboot prejadice to the exercise of any 
other power each Conrt nifty poesees, apon the aumnutry 
application of any iatereetitd person made either by peti- 
tion or otbern-iae, and either ex parte ot upon Berrice of 
notice on any other perxon, as the Coort may direct, to 
ieeae an order prohibiting for a time to be named in such 
order any dealing with such ship or share ; and it ehall be 
in the discretion of such Conrt to make or refuse any such 
order and to annet thereto any terms or conditions it may 
think fit, and to discharge sacb order when granted with 
01' without cobIb, and generally to act in the premises in 
such manner as the justice of the ease requires ; and 
every regiBtrar, without being made a party to the pro- 
ceedings upon being served with sucb order, or an official 
copy thereof, ahall obey the same. 
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1. Jurisdiction Genehally. 

2. Salvage, including arrangements betiveen Canada 

AND United States for Reciprocal Wkecking 
Privileges. 

3. Damage — BEGULA'noNS for Preventing Collisions 

— Limitation of Liability. 

4. Bottomry and Respondentia. 

5. Seamen's Wages, and Wages ind Disbursements of 

Masters. 

6. Ownership — Possession and Restraint. 

7. Mortgages. 

8. Pilotage. 

9. Towage. 

10. Necessaries— Building, Equipping and Repairing. 
IL Accounts. 

12. Charter-parties — General Average, Freight, 

Demurrage. 

13. Foreign Ships, Notice to Consuls, etc. 

14. Sales by Marshal. 
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Jurisdiction Generally. 

The Parliament of Canada in pursuance of the powers 
conferred upon it by " The Colonial Coit/rts of Admiralty 
Act, 1S90." 53-54 V. c. 27, s. 3. has declared -54-55 V. 
c 29, ante, p. 1 — the Exchequer Court of Canada to be a 
Ctdonial Court of Admiralty, and that as a Court of 
Admiralty it shall within Canada have and exercise all the 
jurisdiction powers and authority conferred by the said 
Act, i.e., by the " CUonial Courts of Admiralty Act" and 
by the Act then beincr enacted. Section 2, s-s. 2, of the 
first-named Act provides that: — 

"The jurisdiction of a Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over the like 
places, persona, matters and things, as the Admiralty juris- 
diction of the High Court in England, whether existing by 
virtue of any statute or otherwise, and the Colonial Court 
of Admiralty may exercise such jurisdiction in like manner 
and to as full an extent as the High Court in England, and 
shall have the same regard as that Court to international 
law and the comity of nations." 

By the "Judicature Act, 1S73" (Imp.) all jurisdiction 
which at the commencement of the Act was vested in or 
capable of being exercised by the High Cotirt of Admiralty 
was transferred to and vested in the High Court of Justice, 
and has since been exercised by that court in the Probate, 
Divorce and Admiralty Division, usually called, when 
Admiralty cases are referred to, the Admiralty Division (a). 
And certain questions there turn upon the fact that it is a 
part of the High Court of Justice, e-gr., that in the absence 
of special circumstances, costs follow the event (6) ; also 

{a) Wnu. ft B. 19, 

(b) Tke JVonkman, 14 P. D. 6L 
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the traasferring of actions to it from the other Divisions, 
e.gr., an action for personal injury in a collision between 
ships begun in the Queen's Bench and transferred to the 
Admiralty Division (c). The jurisdiction of the Admiralty 
Division is the same as that formerly exercised by the 
High Court of Admiralty in matters in which it had 
jurisdiction by the comity of nations as a Court adminis- 
tering civil law ; and with respect lo the execution of the 
sentences of foreign Admiralty Courts (d). 

The jurisdiction clause of the Canadian Act, s. 4, which 
is at once concise, and comprehensive, conferring jurisdic- 
tion over the waters of Canada, " whether tidal or non-tidal 
and whether naturally navigable or artificially made so," 
is as follows : — 

" Such jurisdiction, powers and authority shall be exer- 
cisable and exercised by the Exchequer Court throughout 
Canada, and the waters thereof, whether tidal or non-tidal, 
or naturally navigable or artificially made so, and all 
persons shall, as well in such parts of Canada as have here- 
tofore been beyond the reach of the process of any Vice- 
Admiralty Court, as elsewhere therein, have all rights and 
remedies in all matters, (including cases of contract and 
tort and proceedings m re^n and in j>ersonam), arising out 
of or connected with navigation, shipping, trade or com- 
merce, which may be had or enforced in any Colonial 
Court of Admiralty under " The Colonial Cov/rta of 
Admiraliy Act, 1890." 

The pi-ocess of the Exchequer Court runs throughout 
Canada. 50-51 V. c, 16, s. 42. 

The expression — " Colonial Court of Admiralty " — is to 
be read into Imperial and Canadian enactments referring 
to Vice- Admiralty Courts or substituted for the expression 
" Vice- Admiralty Court " or other expression respectively 
referring to such Vice-Admiralty Courts or the judge 
thereof ; and the Colonial Court of Admiralty, or, so far as 
Canada is conceme<1, — the Exchequer Court of Canada, 
which within Canada has unlimited civil jurisdiction 
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-within the meaning o£ the Act,— ia to have jurisdiction 
accordingly (e). 

" Canada," as the name of s British poaaession with- 
in the meaning of the Act, is to be read into Imperial 
enactments which refer to the Admiralty jurisdiction of 
the High Couri; in England, as if such name were therein 
substituted for " England and Wales," (/) Ajid the Exche- 
quer Court of Canada as a Court of Admiralty, ie by virtue 
of the CC.jl.^e(, a. 2, authorized to exercise all the powers 
which it possesses for the purposes of its other civil juris- 
diction. 

The jurisdiction of the High Court (Eng.) in Admiralty, 
is now, in most of the cases in which it is exercised, clearly 
defined by statute, and when that court has jurisdiction 
whether by statute or by virtue of its former original juris- 
diction over the subject matter of an action, it has also 
jurisdiction over all consequential questions, though pro- 
perly determinable at common law : The case of the Ad- 
Tairalty, 13 Rep. 53; Ridley v. Egglesfield, .? Lev. 25 ; The 
Catharine, 13 Jur. GS.i ; Davidson v. Sealskins, S Paine 
(Am.) 334. 

The matters over which the jurisdiction of the Exche- 
quer Court of Canada, in Admiralty, constituted as above 
described and by virtue of the O.C. A. Act,lS90,a,ad the Ad- 
miralty Act, 1891, extends are for the most part contained 
and set forth in certain Imperial and Dominion Statutes, and 
will now be referred to. 

Vice-Admiralty Courts are expressly named in various 
statutes of Canada, and jurisdiction given to them and 
duties cast upon them by those statutes. Such statutes 
are to be read as if the expression "Colonial Court of 
Admiralty," were therein substituted for " Vice-Admiralty 
Court:" C. C. A. Act, s. 2, s-s. 3. The principal statutes- 
are as follows : — 

" The CuetOTna Act," R S. C. c. 32, which provides that 
all vessels with the guns, tackle, apparel and furniture 
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thereof, aa well as other property mentioned, made use of 
ID the importation or anshipping or landing or removal of 
any goods liable to forfeiture under the Act are to be seized 
and forfeited, sec. 196. And all penalties and forfeitnres 
incurred imder the Act or any other law relating to the 
customs, or to trade or navigation, may, in addition to any 
other remedy provided by the Act or by law, be prosecuted, 
sued for and recovered, with full costs of suit, in the 
Exchequer Court of Canada, or in any Superior Court or 
Court of Vice-Admiralty, having jurisdiction in that Pro- 
vince in Canada where the cause of prosecution arises, ot 
wherein the defendant is served with process. Sec 222. 

The court also has jurisdiction under "The Act respecting 
the safety of skips and the pre ven tion of accidents on board 
thereof" R S.C. c. 77 ; — and amendments, — to entertain an 
appeal by owners who consider themselves aggrieved by a 
finding of the surveyor that their ship is unseaworthy. 

Penalties and forfeitures incurred under " Tlie Act res- 
pecting the Coaeting Trade of Canada," may be recovered 
and enforced in the manner provided by the Customs Act 
above referred to (g). 

The Act respecting fishing by foreign vessels, R. S. C. 
c 94, and " The Treaty of Washington Act, 1888" regard- 
ing fishing vessels in the harbors on the Atlantic coast of 
Canada, provide that penalties and forfeitures thereunder 
may be recovered and enforced in any Court of Vice- 
Admiralty within Canada ; with provisions for further 
proceedings before the judge of such court as to ships or 
goods seized, and as to their release or condemnation and 
sale ; and by s. 20 of the first named Act, it is to apply also 
to the inland waters and to courts substituted for Vice- 
Admiralty Courts. 

Wreck, including _^(«om,^e(8am and Ji^an, under "The 
Merchants Shippvng Act, 1854-186S," in England, is 
■under the general supervision of the Board of Trade, Lon- 
don : Boyd's M. S. Laws, 368, et eeq. In Canada those 
matters are subject to " The Act respecting wrecks, casualties 
and salvage." R. S. C. c. 81, and to 55-56 V. c 17, consti- 

(p B. a C. c 8S, a. 4. 
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toting "The Department of Marine and Fisheries," and 
providing inter alia, that inquiries into causes of ship- 
wrecks and casualties are to be under the control of the 
Minister of Marine and Fisheries. See also 56 V. c. 23, 
amending the firat named Act. 

The duties and powers conferred on Vice-Admiralty 
judges by " The Merchant Shipping Act," e.gr., bb to salvage 
by Her Majesty's ships will now, it would seem by virtue 
of the late Act {C. C. Ad. Act, 190), be exercised by the 
jadge and local judges of the Exchequer Coui-t of Canada. 

Flag, National Character. — Any court having admiralty 
jurisdiction in Her Majesty's Dominions, may adjudicate on 
cases of vessels unduly assuming British character, or using 
the British flag, under " The Merchants Shipping Act, 
1854, 1876," 89. 103, 105; and "an Act to amend the Law 
relating to the Use of Flags in the British Merchant 
Service" (A). 

Territorial Jwrisdiction. — The expression : " The 
territorial waters of Her Majesty's dominions," in 
reference to the sea is detined to mean " such part of 
the sea adjacent to the coast of the United Kingdom, 
or the coast of some other part of Her Majesty's domin- 
ions, as is deemed by international law to be within 
the sovereignty of Her Majesty ; " and for the purpose 
of any offence declared by that Act to be within the juris- 
diction of the Admiml, any part of the open sea within 
one marine league of the coast measured from low 
water mark shall be deemed to be open sea within the 
territorial waters of Her Majesty's dominions:" The 
Territorial Waters Jurisdiction Act, 1878, (Imp.); see 
also the Treaty of Washington Act, 1888, Can.. 

Where a court in a British possession exercises in 
respect of matters arising outside the body of a county or 
other like part of a British possession any jurisdiction 
exercisable under the Colonial Courts of Admiralty Act, 
that jurisdiction shall be deemed to be exercised under 
that Act and not otherwise : CCA. Act, s. 2, s-s. 4. 

(ft) G2-&3 V. (Imp.) 0. 78; Slate. Cml 1890, xiL 
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The common law jurisdictioa of the Admiralty courts 
extended over British subjects ajid persons on board British 
Bhips everywhere : R. v. Anderson, L. R 1 Cr. C. 161 ; and 
over foreigners on board foreign ships only when they were 
in British territorial waters : R. v. Keyn, 2 Ezch. X>. 63 ; 
and when such ships are private ships : Woolsey's Intl. 
Law (Am.) s. 54. 

By international law the territory of a state includes 
the coast-sea to the distance of a marine league : WooUey 
(Am.) Intl. Law, 6th Ed., s. G\ or cannon phot from the 
coast: TwisBonLawof Nation8,{\%M)^^2; Vattel'aiaw 
of Nations, by Chitty, [129]. And by the same law the 
proprietory rights of co-terminous states extend in the 
cases of navigable rivers and lakes to the middle of the 
ch&nne\,ad7nediu7njilti,in<u!iuv. (Vattel,[120] [123). This 
principle is adopted in the treaties between United States 
and Great Britain, and in the decisions of Commissioners 
defining boundaries between the United States and British 
North America of 1783, 1822, 1842-6, 1873. 

The waters on the British side of the line running 
through the middle of the rivers and lakes between the 
United States and British North America as fixed by 
treaties constitute a part of British territory aa much as 
the land (i). 

Salvage. 

Salvage of Life. — Salvage may be awarded by the 
Admiralty Division for the saving of life from any British 
ship or boat wheresoever the services are rendered, or from 
any foreign ship or boat where the services have been 
rendered either wholly or in part in British waters (j). 

The provision of Canadian statute law as to salvage of 
life is as follows : " When services are rendered within 
the limits of Canada in saving life from any vessel, there 
shall be payable to the salvor by the owner of the vessel, 
freight, cargo, stores and tackle, a reasonable sum for 
salvage and expenses, in priority to all other claims for 
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salvage ; and in cases in which such vessel, etores, tackle 
and cargo are destroyed, or the value thereof with the 
freight, if any, is insufficient, after payment of the actual 
espensea incurred to pay the amount of such salvage, the 
Minister" (i. e., the Minister of Marine and Fisheries) 
"may, in hifl discretion, award to the salvor, out of any 
funds at his disposal for that purpose, such remuneration 
as he thinks fit " (k). 

Under the provisions of The Wreck and Salvage Act, 
8 & 9 V. (Imp.) c. 99, now embodied in the M. S. Act, 
88. 458, 469, the court was empowered to award remune- 
ration for the salvage pf life {I). 

The words, " the lives of the persons belonging to such 
ship or boat" in s. 469 include passengers who may be 
on board (m) ; and the section provides that it, life salvage, 
shall be paid by the owners of the ship or boat in priority 
to all other claims for salv^e. Before this enactment no 
reward could be given for saving life alone («). 

The court is inclined to regard with peculiar favour the 
claims of persons who have saved life (o). 

The provisions of b. 458, M.S. Act, 1354',and s, ^,A.C.C. 
Act, 1861, only apply to services rendered to foreign ships, 
wholly or in part in British waters. And it was held that 
the court had no power to award salvage for life, only, for 
services rendered to a foreign ship out of British juiisdic- 
tion, except by virtue of treaty arrangements between such 
foreign country and Great Britain (p). 

Provision is made in the M. S. Act oncoming salvage 
of life from foreign ships as follows : 

"Whenever it is made to appear to her Majesty that 
the government of any foreign country is willing that sal- 
vage shall be awarded by British Courts for services 
rendered in saving life from any ship belonging to such 
country when such ship is beyond the limits of British 

(i) R. S. C. c. 81, a. 42. 
(0 SUrtr Bullion, 2 Spk. Tft 
fm) The FutitUr, 34 L. J. Ad. 2G. 
(It) The Coromandel, Sw. 2OT. 
(o) Wot* S; B. 146. 
(p) The Johanna, Lush. 182 ; The WUUm III., 3 A. 4 E. 487. 
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jnrisdiction, her Majesty may, by order in council, direct 
that the provisiona of the Principal Act and of this Ae(, 
with respect to salvage for services rendered in saving life 
from British ships, nhall in all BritisI] Courts be held to 
apply to services rendered in saving life from the ships of 
snch foreign comitry, whether such services are rendered 
within British jurisdiction or not; "(9) the " Principal Act " 
being the M. S. Act. 1851 

Salvage reward for saving life can only be awarded 
by the court agfunst ownere where ship, csigo, or freight 
is saved, thereby providing a fund out of which the award 
may be paid (r). Hence the proviaion in the Dominion, as 
well as in the Imperial Act, for cosee in which the vessel is 
destroyed, or the value is insufficient, that the Minister of 
of Marine in the one case, and the Board of Trade (London) 
in the other case, may award salvage remuneration in 
respect of lives so saved out of the funds in the Acts men- 
tioned (s). 

Although it is part of the duty of coast guard men to 
save life, it is a duty for which they should be paid (t)- 

Salvage of Property. — The Canadian Wreck and Sal- 
vage Act, contains the following provision: — "Where 
within the limits of Canada any vessel is wrecked, aban- 
doned, stranded, or in distress, and services are rendered 
by any person in assisting such vessel, and when services 
are rendered as aforesaid by any person in saving any 
wreck, there shall be payable to the salvor by the owner 
of such vessel or wreck, as the case may be, a reason- 
able amount of salvage, including expenses properly 
incurred" (u). 

Wreck and salvage districts are established by Order 
in Council under s. 15 of the Act and receivers appointed 
in the various districts throughout Canada (v). 

(g) 20 ft 26 V. (Imp.) a. 63. *. S9. 

(r) The Annit, nP. D. GO. 

(») AnU, p. S13. 

(0 Tht saver BuUion, 2 Spk. TO. 

(u) R. S. C. c. 81, t. 43. 

(v) Ord. in Council of 12 June, 1889, and ■ubsoqaonC Oiden io CoonoU. 
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And disputes as to aalvaga, whether of life or property, 
may, under the conditions- in that Act specified, be heard 
and determined by any court having jurisdiction in civil 
matters to the amount of the claim, or the value of ^e 
property liable in l^e place where the services were ren- 
dered, or where the property is at the time of the making 
of the claim. 

There is also a provision in the Act (s. 44), that the 
claimant shall have no costs unless the court certifies that 
the suit or proceeding was unfit to be determined by the 
receiver. But as to the practice of the High Court (E^0> 
regarding certifying for costs, vide, ante, p. 63. And the 
the Act provides (s. 36), that nothing in the Act shall be 
construed to afiect the jurisdiction of any Court of Vice- 
Admiralty in Canada. 

The Exchequer Court in Admiralty, in addition to the 
jurisdiction which it has under that statute, has also juris- 
diction " over the like places, persons, matters and things," 
as the Admiralty Division of the High Court in Eng- 
land (w). 

That court has jurisdiction conferred upon it aa to sal- 
vage by 3 & 4 V. c. 65, a. 6, and by The Merchant Skip- 
ping Act, 88. 458,rf acq. Section 476 of the latter Act being 
as follows: — "Subject to the provisions of this. Act, the 
High Court of Admiralty, shall have jurisdiction to decide 
upon all claims whatsoever relating to salvage, whether the 
services in respect of which salvage is claimed were pei> 
formed upon the high seas or within the body of any- 
county, or partly in one place and partly in the other, and 
whether the wreck is found at sea or cast upon the land, oc 
partly in the sea and partly on land." 

The Admiralty Division (Eng.) is enabled to entertaftf 
all actions of salvage, however small may be the value of 
the property saved, or the amount claimed by the sal- 
vors (x). 

Useful services of any kind rendered to a vessel or her 
cargo in danger of loss or damage, may entitle those who 
(wl Tht C. a A. Act, n. 2, ..g. (2). 
(*) ThtEtapren, L. R. 3 A. ft E. 502. 
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render them to salvage reward. Persons bringing a derelict 
ship, or gooda belonging to her, into port, raising a sunken 
ship, securing the wreck, or protecting the cargo of a 
stranded vessel by transhipping it, or removing it to a place 
of safety, may be entitled to salvage. So may persons who 
assist to tow or pilot a vessel in distress. The supplying of 
mariners to a ship without a crew competent to manage 
her, the furnishing of an anchor and chain in boisterous 
weather to a ship at sea which has slipped her anchor, the 
rescuing of a ship from the peril of impending collision, the 
assisting to extinguish a fire on boeird a ship, or the towing 
of a ship from a dock where she is in imminent danger of 
catching fire, are all acte which may constitute salvage 
services. Persons rescuing a ship from pirates or muti- 
neers, or from insurgent slaves, or from plunder by savages 
on an inhospitable shore may be entitled to salvage : so 
may persons carrying an order from a ship in distress for 
assistance, conveying information of the position and danger 
of a vessel in want of assistance, or going near to a ship in 
danger and hailing her to adopt certain measures for her 
safety (y). 

As a genei'al rule a mere attempt to save lives or 
property, however meritorious, or whatever degree of risk 
or danger may have been incurred, if unsuccessful, fur- 
nishes no title to salvage reward (z). But persons may be 
eutitled to a reward, pro tanto, for performing part of a 
salvage service, though others may complete it. A person 
who contributes in any way to a successful result is not to 
be deprived of reward simply because his efforts standing 
alone would have been unavailing (a). 

The ingredients of a salvage service are, first, enter- 
prise in the salvors in going out in tempestuous weather to 
assist a vessel in distress, risking their own lives to save 
their fellow creatures, and to rescue the property of their 
fellow subjects ; secondly, the degi-ee of danger and distress 
from which the property is rescued ; thirdly, the degree of 

(jt) Wnw. 4t B. 115. 

(i) Tht C*«r/ut, 12 p. D. 3. 

(o) Wdu. & B. lis. 
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labour and skill which the salvors incar and display, and 
the Hme occupied, and also the value of the property 
salved (b). 

Another consideration is the value of any property by 
the use of which the services are rendered, and the danger 
to which it is exposed (c). 

The property must have been in some peril (d). 

The services must be voluntary (e) ; if they are part of 
the claimant's legal duty it is a general rule that he cannot 
claim salvage; e. gr. the crew of the salved ship, unless 
their services had ended, by an abandonment of the ship at 
sea (/) ; or by their discharge by the actual or implied order 
of the master (g). 

Passengers, pilots, maritime officials, tugs engaged in 
towing, associated ships, charterers, ship's agents, and 
Queen's ships, with certain exceptions, fall under the 
general rule (A), 

Where the commander and crew of a Queen's ship 
rendered services in saving the cargo of a disabled mer- 
chant ship, beyond the scope of their public duty, it was 
held that such services were salvage services and entitled 
them to remuneration (i). 

Services begun under a towage contract may be super- 
seded by a right to salvage (j). 

The owner of a ship may claim for salvage services 
rendered to another ship owned by the person to whom he 
has let the salving ship on charter, unless the charter- 
party amounts to a demise of the ship. And where ships 
belong to the same person, and salvage services are 
rendered by one to the other, the master and crew of the 

(b) The Clifton, 8 H»gR. 117, 120 Mulwhlaii'B Mer. Rhipping, 4th Ed. 
(lS9S),eS3; Boyd's M. 3. Law*, 379. Muvm un Salva^ (Am.) b. 99. 

(c| KoBcoe, 1!^ and Official Initructiooi usued by the London Board of 
Trade, 1864. 

[d] The Mary, 1 W. Bob. 457. 

ie) The Neptune, 1 Haftfr. 236. 

(/) The Ftortnce, 16 Jur. 672. 

(if) The Warriw, Liub. 476 ; The U JvmI, L. R. 3 Ad, 634. 

{k) Rouoe, Ad. 12. 

(0 7a« Cargo ex Ulsaa, 13 P. D. 205. 

U) Hoe Stetl Barget, 10 P. D. 142. 
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vessel rendering the services are entitled to recover for 
salva^ remanemtion, provided the services reodered an 
not within the scope of the duties they are bound by their 
contract of service to perform (k). 

And even in cases where the assistance rendered has 
been in the nature of towage, and the services of the crew 
have been of the same character as their ordinary duties, 
and entailing little, if any, extra labour, some remuneration 
has been decreed (l). 

The owners of a ship may claim salvage from the 
owners of cargo carried by them in another one of their 
ships (m). 

The owners of steamships not infrequently receive half 
of the amount awarded for salvage (n). 

In the case of The Kenmure Castle (o), out of £4,000 
awarded the court gave £3,000 to the oivners of the 
ship. 

Where advantage is taken of a ahip in distress to extort 
an inequitable atrreement, the court has power to set it 
aside {p). 

When a fair binding agreement for salvage is made 
between the masters of the salving and the salved vessels, 
the oJ£cers and crew ought not to bring an action (g). 

Such an agreement entered into by the master is bind* 
ing on the owners of the vessel without reduction on 
account of the cargo {i). . 

There is nothing to prevent persons who are under no 
legal obligation to render assistance, from bargaining or 
agreeing at the time they offer their services as salvora for 
a fixed and definite remuneration (s). 

Where a vessel was aground on the north shore of Lake 
Superior in November, and the underwriters to whom she 

(*) The Sap/Ao, 8 P. C. 69». 

{I) Win*, ft B. 128-9. 

{m) The OUnfmin, 10 P. D. 103 i 7%* Cargo ta Latrtts, 12 P. U. 187. 

(n) Roacoe, 3iid Ed. 31. 

{0) T P. D. 47. 

(p) Tht Sialto, 1891, P. 170. 

(9) TU A'arngtA, 10 P. D. ■*. 

(r) T/m Prim Beinridi, 13 P. D. 31. 

{>) Wmi. ft R m. 



.dbyGoogle 



Salvage. 219 

had been abandoned accepted by telegram an offer made by 
telegram made by salvors at Port Arthnr to take the vessel 
off for a certain sum " or no pay," no time being named 
within which the contract was to be performed. The sal- 
vage services begun in December, suspended during the 
winter, and successfully completed in May following, were 
held to entitled the plaintitls to an award for the amount 
agreed upon, and that the law governing sal vage agreements 
made by masters had no application to such a contract. 

In the same case the defendants set up, but failed to 
establish by proof, a usuage of trade, as being an implied 
condition of the contract, that it was to be performed be- 
fore winter fully set in (t). 

Services rendered in pursuance of an express agreement 
cannot form the subject of a salv^e claim unless the ser- 
vices were rendered to property which has been saved, if 
not by the exertions of those who rendered the services at 
least by some other means (u). 

In a recent Canadian case where a ship had been 
stranded on a rocky shore with a point of.rock protruding 
through her hull, H. was employed to blast it away and so 
free the ship ; the court held that although this was not 
strictly a salvage service, yet it could award reasonable 
remuneration in respect of the same (v). 

A sailing vessel after collision with a steamer becoming 
water-logged and helpless and in a position where, though 
safe for the moment, she might very shortly have been in 
great danger, it was held to be salvage service, and not 
mere towage, to rescue her ; also, that where two vessels in 
collision are both in fault, salvage services performed by 
one to the other are to be divided (w). 

There is no rule entitling salvors to any fixed propor- 
tion of the value of property salved (x), except in the case 
of Queen's ships becoming entitled to salv^e ; as to them 

(t) Th4 Sir C. T. Vas Sniuimrie, 6 C. L. T. 35, (Mm. Cl Ont 18W). 

(u) T\t BaipoT, 8 P. D. 116, C. A. 

(v) The Coda Bita, 3 E. C. R. 23; Vioe-Adm. Court, Br. Colambu. 

{») TKe Zanbai, (Johnwrn) ; Tht Fattng Dalard, (Upton), 3 £. C. B. 67. 

(z) ff. if. S. Thtli,, 3 Hm?. i% i Tht Salacifi, 2 Hagg. 262. 



.dbyGoogle 



220 Exchequer Court — Admiralty. 

B. 487, M. S. Act, fixes the maximum reward at one-half the 
value of the property salved , 

In other cases a reward equal to one-half of such value 
after the expenses of the salvors have been deducted may be 
said to be the highest amount awarded {y), except in cases 
of the most extraordinary character (z). 

Although it is considered to be sound policy to grant 
every encouragement to persons who render salvage ser- 
vices, and the court accordingly is inclined to act on liberal 
principles, it is not governed by feelings of mere tlind 
generosity, but in each case endeavours to fix the amount 
of the reward according to the nature of the services ren- 
dered, the sacrifice incurred by the salvors, and the benefit 
conferred upon the owners of property saved (a). 

" A reasonable amount of salvage " is the expression 
used in the statute (6) ; and the amount awarded, where the 
value is very great, must not be altogether out of propor- 
tion to the services actually rendered, if it should be, the 
appellate court has power to reduce or increase the 
amount The Privy Council has reduced the amount 
awarded by the High Court of Admiralty by two-thirds (c). 

The sum of ^£2,000 having been awarded by a Vice- 
Admiralty Court for salvage services rendered to a derelict 
valued at £32,000 the Privy Council increased the award 
to £3,000 (d). 

In a late case where the value of the property saved 
was ^3,750 the court awarded £2,000 as salvage {e). 

The rate of compensation agreed upon as to one part of 
the work where the services are continuous and one part 
not more difficult or dangerous than the rest should be 
taken as a measure of compensation for the whole (/). 

(y) Wnw. 4 B. 146 ; Tie Oleniffer, S E. C. R. (Can.) 57. 
(:) Wnu. ft B. 57. 
{a) Wmi. & B. 133. 
(A) ^n(t, pp.212, 3H. 

(c) CompaijnU OindraU Trantatiaatijut v. Oaaeri of Tht Sjrray, L. R. 6 
P. C. 4BS. 

{.!) The Sei«dia 4 Moo. P. C. N. S. 84. 

{c) The Erato. 12 P. D. 163, 

(/) CoueUe v. The Q}uen, 3 E. C. R. (Can.) 82. 
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When both life and property are saved, the ship and 
coi^o contribute according to their rateable values, but the 
cargo may be made to contribute when Hfe alone has been 
saved {g). 

An ignorant salvor receiving a sum utterly inadequate 
to the services performed, and signing a receipt in full of 
all demands was held entitled to relief in Admiralty, and 
not barred in his suit for fair and proper remuneration for 
his services {k). 

Seaman cannot abandon their right to salvage, and 
agreements by them for that purpose are inoperative (i) 
except where, by a contract of service, they expressly 
engage themselves in a ship to be employed on salvage 
service in consideration of a tixed and equitable remunera- 
tion {j). 

A power of attorney from the crew of a ship to A. to 
" bring suit or otherwise settle or adjust any claim which 
we may have for salvage services," etc, does not authorize 
the agent to receive the salvage payable to the crew or to 
release from their lien the ship on which salvage services 
had been performed. And payment to such agent and his 
receipt therefore is no bar to their maintaining action 
. for their services {k). 

Where a ship, cai^, and freight have been Baved, or 
where the lives of persons belonging to the ship, have been 
saved, the lien extends to the ship, cargo, and freight, each 
of which is liable to contribute to the salvage in proportion 
to ite value {I). 

And bullion on board a ship is liable to contribute to 
the salvage reward in proportion to its value rateably with 
the other property saved (m). 

It is unnecessary that there should be any evidence 
that the ship in danger either requested or expressly 

to) The FuiUier, 34 L. J. Ad. 25. 

(A) saver BuUion, 2 Spit. 70. 

(t) 17ftl8V. (Imp.) 0.10*, i. 182; I»< aworio 2 P. D. 41 ; ud vide. Tin 
4/rika, S P. D. 192. 

U) 2B ft 26 V. (Imp.) c. 63, b. 1ft The Qanget, L. R, 2 Ad. 370. 

(i) The ehip Oucbce, S Ei. C. R. S3. 

[I) Win*. Jc B. 166. 

(m) The Longford, 6 P. D. 30. 
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accepted oefliiitaDce in eases where the court is satisfied 
that the circumstances were so urgent that, if an offer of 
service had heen made, any prudent man wonld have 
accepted it (n). 

There is no distinction between river salvage and sea 
salvage (o). 

Provision is made in Tlte Merchant Shipping Act, s. 
497, as to salva^ generally tor a voluntary agreement be- 
ing entered into, to have the,same effect as the bond referred 
to, post, and which may be enforced in a Colonial Court 
having Admiralty jurisdiction. 

Apportionment of Salvage. — The apportionment of the 
amount of a salvage award among several claimants, in 
the event of any dispute arising, is, by the statute, to be 
made by the receiver, or the minister, or by a court having 
jurisdiction (p\ 

Whenever the a^regate amount of salvage payable in 
respect of salvage services rendered elsewhere than in the 
United Kingdom haj> been finally ascertained, whatever 
such amount may be, then if any dispute arises as to the 
apportionment thereof, any Court having Admiralty juris- 
diction may cause the same to be apportioned amongst the 
persons entitled thereto. (M. S. Act, s. 498). 

Where the services have been rendered by officers and 
crews of Queen's ships, the salvage will generally be 
apportioned by the naval authorities according to the rules 
recognized in the service. And where revenue cruisers 
and coast-guardsmen are entitled to salvage, rules have 
been laid down for the distribution of salvage amongst 
them ((/). 

In other cases the matter is in the discretion of the 
court, and it will endeavour to apportion the salvage ac- 
cording to the circumstances in each case, so as to meet 
the fair and reasonable demand of each claimant 

The persons entitled to salvage are usually divided into 
classes, and a sum apportioned to each class, and then 

(n) The Vandyct, 7 F. D. 42; S Aip. IT. 

jo) The Carrier Dove, 2 Moo. P. C. N. S. 243. 

<p) R. S. C. c 81, B. 44. ' 

<9) Wma. k B. 1S& 
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divided among the members of that class. The ordinaiy 
classification is into (I) The officers and crew of a ship; 
(2) Persons assisting other than the officers and crew of 
. the ship ; (3) The owners of the ship (r). 

Where the salvors belong to the same class of life, have 
incurred the same risk, and the same amount of tabor, and 
have shown the same skill in the performance of the 
services, the English practice is to divide the amount 
eqnally amongst them sIL But where some of the salvors 
have rendered special services, or have incurred peculiar 
lisk, or sustained peculiar damage, they will be entitled to 
a larger share than the others (s). 

Where some of the salvors are of superior station and 
capacity, and command and direct the services of others, 
they will be entitled to a larger share than those who act 
simply in pursuance of orders. Thus, where a pilot went 
oflF with boat men to render salvage service to a ship in 
distress, it was held that he was entitled to a larger share 
of the salvage than any of the boatmen. So the master 
and officers of a ship engage<l in salvage will ordinarily be 
entitled to a greater share than any of the crew. And the 
amount allotted to the crew will generally be divided 
among them according to their respective ratings {t). 

Where one ship supplies mariners to another ship in 
distress, the remainder of the crew of the vessel so supply- 
ing the other, as well as her master and owners, are 
entitled to some remuneration. - But the seamen put on 
board are usually entitled to a greater remuneration than 
those left behind, proportionably greater or less, according 
to the danger they incur and the privations they suffer (it). 

Where a mate was placed on board a vessel smitten 
with yellow fever, out of ^900 salvage awarded, f 600 was 
apportioned to him by the court (v). 

When there are several sets of salvors the court will 
apportion the reward among them according to their 

(r) RoBOoe'. Ad. Pr. 2nd Ed. 2». 

{») TAt CUopatm, 3 F. D. 1« i The KOUena, 6 P. D. 199. 

{t) TluPrideq/'Canada,Bt.tIj.2(ti;TluFaraUj/HaU,iA»p.iia,C.A. 

(u) Wnu. k B. 116, 167n. 

(«) TA* Skiiladntr, 8 P. D. 2* ; 47 L. J. Ad. 84. 



.dbyGoogle 



224 Exchequer Court — Admiralty. 

respective services ; where they are equally deserving, the 
reward will be equally apportioned among them (w). 

Priority of Salvage Claim. — The lien for salvage ranks 
before any other lien which attached previously to th« 
services being rendered, because the salvors by saving the 
property have contributed to the benefit of all persons in- 
terested in it. Thus salvage takes priority of wages doe 
at the time the ship was salved, hut it may be different in 
th^ CBAe of wages earned afterwards (x). 

By the statute (y) salvage of life takes priority of all 
other claims for salvage. 

Delay in enforcing the lien may prejudice the claim (z). 

In appeals in salvage cases where the appeal is sub- 
stantially confined to the quantum of compensation for 
salvage services awarded by the court below, the rule 
which governs the Appellate Court is similar to that of 
the Common Law Courts in dealing with a verdict as to 
the amount of dam^es where the jury have paid atten- 
tion to the case and. have been properly directed by the 
judge (a). 

When salvage services have been rendered by Her 
Majesty's ships abroad, i.e., out of the United Kingdom 
and the four seas adjoining thereto, the right of the salvors 
to detain, or retain possession of, the property salved ceases 
upon a bond being executed in the form folioiving, viz.: 

SALVAGE BOND. 

[M. S. Act, 8. 486. and schedule W.] :— 
[X.B. — Any of the particulara not kTiotvn.or riot requiredi 
by reason of the claim being only against the 
cargo, etc., may be omitted.] 
Whereas certain salvage services are alleged to have 
been rendered by the ship [ineert naTnea of skip and of com- 
mander], commander, to the merchant ship [insert names 

(u) The ifamuit oj BunOey, 3 Httfnc. 249. 

(I) Wms. i B. 168. 

(?) R, S. C. 0. HI, s. 42. 

(:) The Royal Arch, Sv. 285 ; T^ Sam^al, 16 Jur. 407. 

(a) Tht Carritr Dare, tupra. 
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of ship and master] maBter, belonging to [name and place 
ofbusineas or residence of owner of ship], freighted by [the 
same, of the freighter], and to tbe cargo therein, conaisting 
of [state very ahorHy the descriptions and quaniiiies of the 
goods, and the names and addresses of their ovmers and 
consignees] ; 

And whereas the said ship and cargo have been brought 
into the port of [insert name and situation of port], and a 
etatement of the salvage claim has been sent to [insert the 
name of the Consular ojfficer or Vice- Admiralty Judge, and 
of the o^ice hefiUs], and he has fixed the amoant to be in- 
serted in this bond at the sum of [state the sum] ; 

Now I, the said [master's name], do hereby, in pursa- 
ance of the Merchant Shipping Act, 1854, bind the several 
owners for the time being of the said ship and of the carff) 
therein, and of the freight payable in respect of such cai^, 
and their respective heirs, executors, and adminietrators, to 
pay among them such sum not exceeding the said anm of 
[state the sv/m fixed], in such proportions and to such per- 
sons as [if the parties agree on any other Court, svistitute 
the name of it here], the High Court, Admiralty Division, 
in England, shall adjudge to be payable as salvage for the 
services so alleged to have been rendered as aforesaid. 

In witness whereof I have hereunto set my hand and 
seal, this [insert the date] day of , 1893. 

Signed, sealed, and delivered by the said [master's 
■name]. (ls.) 

In the presence of [name of Consular Officer or Vice- 
Adm.vralty Judge, and of the o0ice he fills], (b) 

WRECKING PRIVILEGES, 
tor or COMOBIBB C. B., M4T QIth, 1B90. 

" Be it enacted by the Senate and House of Representa- 
tives of the United States of America in congress assem- 
bled, that an Act entitled " An Act to aid vesseb wrecked 
or disabled in the waters co-terminous to the United States 

(b) InCsoada "judge, or locaJ judge of the Eiohequer Court in Adminlty. 
Aad the bond nmy be adjudjc&ted upon by Bucb court." Jbid, ■. 492. 
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and bhe Dominioa of Canada," approved June 19, 1878, be 
and the same is hereby amended so that the saiue will read as 
follows : " That Canadian vessels and wrecking appliances 
may render aid and assistance to Canadian or other vessels 
fmd property wrecked, disabled, or in distress in the waters 
of Uie United States contiguous to the Dominion of 
Canada." 

Provided : That this Act shall not take effect until pro- 
clamation by the President of the United States, that the 
privily of aiding American or other vessels and property 
wrecked, disabled, or in distress in Canadian waters con- 
tiguous to the United States, has been extended by the 
Government of the Dominion of Canada, to American 
vessels aod wrecking appliances of all descriptions. This 
Act shall be construed to apply to the Welland canal, the 
canal and improvement of the waters between Lake Eiie 
and I^ke Huron, and to the waters of the 8aint Mary's 
Biver and canal. 

And provided Jurt/ier : That this Act shall cease to be 
in force from and after the date of the proclamation of the 
President of the United States, to the effect that said 
reciprocal privilege has been withdrawn, revoked or ren- 
dered in operative by tlie said Government of the Dominion 
of Canada." 

" Approved, May 24th, 1890 " (c). 

Act of Parliament, Dominion of Canada, 55-56 V. c. 4, 
(1892), entitled: "An Act respecting Aid by United States) 
.Wreckers in Canadian Waters," as follows : — 

!• United States vessels aad wrecking appliances may 
salve any property wrecked, and may render aid and assist- 
ance to any vessels wrecked, disabled or in distress, in the 
waters of Canada contiguous to the United States. 

3, Aid and assistance include all necessary towing 
incident thereto. 

(.;) Vol XXVI., U. S. Slot. >t iMge. c. 293. 
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3. Xothing in the cuatoms or coaeting laws of Canada 
shall restrict the salvii^ operations of such veasels or 
wrecking appliances. 

4- This Act shall come into force from and after a date 
to be named in a proclamation by the Governor-General, 
which proclamation may be issued when the Governor in 
Council is advised that the privilege of salving any pro- 
perty wrecked, and of aiding any vessels Wrecked, disabled 
or in distress in United States waters contiguous to Canada, 
will be extended to Canadian vessels and wrecking appli- 
ances to the extent to which such privilege is granted by 
this Act to United States vessels and wrecking appliances. 

a. This Act shall cease to be in force from and after a 
date to be named in a proclamation to be issued by the 
Governor-General to the effect that the said reciprocal 
privilege has been withdrawn, revoked or rendered in- 
operative with respect to Canadian veasels or wrecking 
appliances in United States naters contiguous to Canada. 

By proclamation of the Governor-General, May 17, 1893. 
The foregoing Act came into force on and after the 1st day 
of June, 1893 '{d). 

The proclamation of the President of the United States, 
July 28, 1893, after recitals proceeds as follows ; — 

" Now, therefore, being thus satisfied that the privi- 
lege of aiding American or other vessels and property 
wrecked or disabled or in distress in Canadian waters con- 
tiguous to the United States has been extended by the 
Government of the Dominion of Canada to American 
vessels and wrecking appliances of all descriptions, I. 
Grover Cleveland, President of the United States of 
America, in virtue of the authority conferred upon me by 
the aforesaid Act of Congress, approved May 24. 1890, do 
proclaim that the condition specified in the legislation of 
Congress aforesaid now exists and is fulfilled, and that the 
provision of said Act of May, 24, 1890, whereby Canadian 
vessels and wrecking appliances may render aid and assist- 

(<f) Cftniwls Gft7*tte, Vol. XXVr., 1), 231(1. 
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ance to Canadian and other vessels and property wrecked, 
disabled or in distress in 'the waters of the United States 
coatifpioua to the Dominion of Canada, includinj; the canal 
and improvements of the watere between Lake Erie and 
lake Huron, and the waters of the St. Mary's River and 
Canal are now in full force and effect." 



The Court of Admiralty has original jurisdiction to 
entertain cltums for damage done to a vessel through the 
unjustifiable collision of another vessel, and for damage 
done to cargo on board such vessel, and for freight l(»t 
through the destruction of the ship. And the master and 
crew of a loet vessel, as well as a passenger, may sue in 
Admiralty for such monies and private eifects of theirs as 
may have gone down with the vessel (e). 

The cognizance which the Admiralty Court in England 
takes of cases of damage is based partly on original mari- 
time jurisdiction and partly on statutes. 

It is provided by 3 & 4 V. c. 65, s, 6, as follows ; — that 
the High Court of Admiralty shall have jurisdiction to de- 
cide all claims and demands whateoever in the nature of 
damage received by any ship or sea-going 
vessel . . and to enforce the payment thereof, 

whether such ship or vessel may have been within the body 
of a county or upon the high seas at the time when the 
damage was received . . in respect of which 
such claim is made. And The Admiralty Court Act, 1861, 
B. 7, provides that the Court shall have jurisdiction over 
any claim for damage done by any ship. 

In The Vice Admiralty Courts Act, 1863, (now repealed) 
the jurisdiction as to damage was over " Claims for dama^^ 
done by any ship." 

Section 7, of the Act of 1861, has been held to extend 
to claims for damages done to a diver and his property (/), 
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or to a breakwater {g), or to a telegraph cable (A), or to a 
wharf (i). 

The action for damages to cargo may be against the 
owners of the ship (j). 

And by s. 6 of that Act the court has jurisdiction over 
" any claim by the owner, or consignee, or assignee of any 
bill of lading, of any goods carried into any port in Eng- 
land or Wales, (" Canada " to be substituted for " England 
or Wales," according to provision of the CCA. Act, 18&0), in 
any ship, for damage done to the goods or any part thereof 
by the negligence, or misconduct of, or for any breach of duty 
or breach of contract on the part of the owner, master, or 
crew of the ship, unless it be shown to the satisfaction of 
the court, that at the time of the institution of the cause, 
any owner or past owner of the ship is domiciled in "Eng- 
land or Wales ; " Canada" to be substituted for England 
or Wales" as before. 

It is further provided in the M. S. Act, part 10, applic- 
able by s. 517, to the whole of Her Majesty's dominions, 
that whenever any injury has in any part of the world 
been caused to any property belonging to Her Majesty, or 
to any of Her Majesty's subjects, by any foreign ship, if 
at any time thereafter such ship is found in any port or 
river of the United Kingdom or within three miles of the 
coast . . . she may upon its being shown to the judge 
of any of the courts of record there named by any person 
applying summarily, that such injury was probably 
caused by the misconduct or want of skill of the 
master or mariners of the ship, be detained until satis- 
faction has been made, or security given to abide the event 
of any legal proceedings that may be instituted in respect 
of such injury, and to pay the costs and damages thereof. 
^f. S. Act, SB. 527-529 (k). 

(ff) IV [TUn, i». 39 n., TkeXxeeUior.iA. IlS.SiB8. 
{h) ITtt Clara KOlam, 3 A. & B. ISL 

(0 The Chiue, Young's Ad. Decitioiu, Nova Scotu 113, »fflnned by th - 
PriTy ConnoiL lb. 128, 

01 The Fern, I8B3, P. 38. 

(t) Hn BOboa, Liuh. U9 ; The Orit^saxUd, Sw. 430. 
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Owners who have chartered their veaael may sue in 
Admiralty for damage auatained in loss of the pro- 
fits which they might have made out of the charter, but 
were prevented from making by the vessel being sunk in 
collision before going on the voyage (I). 

As to collisions at sea it has been said that " there are 
four possibilities under which an accident of this sort may 
occur : 1st. It may happen without blame being imputed 
to either party ; as where a loss is occasioned by a storm 
or other vis major. In that case the misfortune must be 
b9rae by the party on whom it happens to light ; the 
other not being responsible to him in any degree. 2nd. A 
misfortune of this kind may arise where both parties are 
to blame ; and there has been a want of diligence on both 
sides. In such a ease the rule of law is that the loes must 
be apportioned between them. 3rd. It may happen by the 
misconduct of the suffering party alone ; and then the rule 
is that the sufferer must bear his own burden. Lastly, it 
may have been the fault of the ship which ran the other 
down, and in this case the injured party would be entitled 
to an entire compensation from the other" im). 

J'Uots. — Where the law makes the employment of pilots 
compulsory, the owners of a ship proceeded against for 
damage by collision may set up the defence that the vessel 
was at the time in charge of a pilot on board, and that the 
collision was caused by his act or default (n). 

But by 36 V. c. 54, R. S. C. c. 80, s. 57, Tfie Pilot- 
age Act, the employment of a pilot is not compulsory, 
and nothing in the Act is to exempt any owner or master 
of a ship from liability for damage on the ground either of 
the ship being in charge of a licensed pilot, or of such loss 
or damage being occasioned by the act or default of a 
licensed pilot (o). 

When the collision has been occasioned by inevitable 
accident, no liability attaches to either party {p). 

(I) The Argentina, 13 P. D. C. A. 61, 191. 

(m) Per Lord Stowell, in The Woodrop Sims, 2 Doda. Sb. 

(n) The Bibemian, 4 P. 0, 611 (1872). 

(o) Sa Tht Waodtl, Y. A. D. 34. 

(p) ne Uhla, 19 L. T. N. 3. 89 ; The Virffil, 2 W. Rob. 306. 
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Where the collision is occsaioned by the fault of both 
ships the lose is Equally apportioned between them, (q) 

The ahip 3f. C U. moored at wharf had anchor dropped 
f^ome distance outside in the line of incoming vessels 
The ship E, B. came in safely but in backing out, in a differ- 
ent line, ran into the anchor and suffered damage. It was 
held on the evidence that both vessels were to blame, and 
one-half damaf^ should be Iwirue by each as in caises of 
collision (r). 

Two steamers approaching eacli other near a public 
harbour in dense fog with mutual notice of proximity main- 
tained speed of over three knots an hour each, and a collision 
occurred. It was held, that that was not under the cir- 
cumstances, a "moderate" speed within Art. 13 of the Regu- 
lations for Preventing Collisions at Sea, and that the vessels 
wei-e mutually to blame for the collision ; also that where 
lioth ships are at fault, the law apportions the loss by 
oblit^ng each party to pay one-Iialf the loss of the other («). 
Where two steamers of considerable length and draught, 
one entering, the other leaving the port of N., signalled to 
each other that they both proposed to take the same 
channel, which though short, was narrow and tortuous. 
One steamer being fully committed to the channel it was 
the duty of the other, under Art. 18, R. S. C. c. 79, to 
remain completely outside till the first had passed com- 
pletely through. And where a collision appears possible, 
but aa yet easily avoidable, it is the duty of each com- 
mander to take the steps requisite for the safety of both 
vessels and not to necessitate the other to resort to difficult 
or embarrassing manoeuvres to avoid Catastrophe (()■ 

Where two ships are equally to blame for a collision 
with a third, the owners of the injured ship can recover 
the damages from either (u). 

(!) Vaux V. Shrfftr; Tht Immaganda Sara Clatina. i 'iAoo. P.O. 75;.»nd 
K. S. 0. c. 79. ^ 7. 

(r) Tht M. C. Upptr IHcCaUum v. OdttU, 7 S. C. H. 36. 

it) !ne Heath"- Belli v. The Faitnet, S E. C. R. (Cftn.) 40. 

(() rAefrtyo/J-uriAi, 3E. C. R. {C»n.|2e. 

(«J The ATon «nd Tkoma, Joliffe: 1891, P. 7. 
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Where the maeter of a tug misunderstood the signals of 
a propeller, and directed his veesel on the wrong course 
when the two were in proximity, it wu held the owners of 
the propeller were not liable ; reversing decision of Mari- 
time Court of Ontario (v). 

If the collision is from the fault of one ship alone, the 
owner of the ship in fault must bear his own loss and make 
compensation for the damage done (w) ; and that although 
no actual collision took place (.-c) , as where a ship is forced 
to change her course in consequence of the improper navi- 
gation of another, thereby doing damage to a third ship (y). 

In a collision between a steamer and sailing vessel, in a 
tog the steamer was going half speed. Had she been going 
" dead slow " she might have been stopped in time. It was 
held that the steamer was partly in fault, although the col- 
lision was no doubt due to the want of a fog-horn on the 
sailing vessel (z). 

Rafts. — If a raft of timber is too large to be controlled 
by the tug that has it in tow, the tug owners may be liable 
for damage arising from such want of control (a). 

Owners of a vessel towed are liable fordam^e done by 
the tug, unless the vessel in tow could not control them {b). 

The actual liability for the damage rests on the vessel 
which is the governing power. In ordinary cases, the tug 
is in the service and under the direction of the tow, and the 
tow is then answerable for the negligence of her servant, 
accordii^ to the ordinary rules of master and servant. 
But it sometimes happens that the "governing power" is 
entirely in the tug, and when this is the case, and when the 
tow is passive and is managed entirely by directions issuing 
from the tug, the liability will fall on the latter (c ). 

(d) Robertson v. Wi^le ; The St. Ifagnui, 16 S. C. R. 720. 

(id) Thi CaOurvM of Dover, 2 Hagg, 134 ; 1 Pusmu on Shipping (Am.), 
52B. 

ix) The Indiutrie, S A, ft E. 303. 

(31) The aiten, 1 P. D. 117, (C. A.) 

(i) The Ziaabtti, (Joluuoa) The Fanny Dotard (Upton), 3 B. C. B. 
(C»n.)6T. 

(a) The John Ovm, B 0. L. T. 666; and we CumU' 1%. 1S9S, lor Sup. 

Ct. Rep., pp. 619, tan. 

(t>) The yuibe, 13 P. D. Kl. 

(c) Boyd's MeroUnt Shipping Laws. (Ed. 1876) 268. 
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The burden of proof is on the owners of the veesel in 
motion to show that the collision was not through their, 
n^ligence where a collision has taken place between a ship 
in motion and a ship at anchor (d). 

PeraoTial Damage. — It has been held that "damage " 
within the meaning of the 7th section referred to in- 
cludes personal injury ; and that a diver who waa injured 
by the paddle-wheel of a steamship owing to the negligence 
of those in charge of the steamship, was entitled to an 
action of dama^ gainst such steamship (e). 

A passenger may sue (he master of a ship in Admiralty 
for personal injury suffered on board at the hands of the 
master (/). 

A seaman, also, may recover damages against the master 
for ill usage (^). 

In actions of damage for breach of contract within the 
meaning of section 6 of the Admiralty Court Act, 1861, 
(he contract will be constructed accordiug to the law of any 
country which the parties expressly or impliedly agreed 
should govern the ease. (A) If no such law has been agreed 
on, the contract is governed by the law of the country 
under whose flag the ship sails (i). 

Damage to Cargo. — In a collision arising otherwise 
than through unavoidable accident, if damage is done to 
cargo, the owner of the cargo can recover damages from 
the ship that has caused the injury. 

Where both ships are to blame, the owner of the cargo 
is entitled to recover half of the damage from the ship 
which collided with the ship carrying the cargo ; the other 
half from the ship carrying the cargo (J) ; but in an action 

(i^ The Annot LyU, 11 P. D. 114 ; The Tndtu, 12 P. D. 46 ; Rod Me 3%e 
Bumpaui, 10 P. D. 09 ; The HarchaiU Printe, 1892, P. 9. 

(e) Wnu. & B. 73 ; aee The Vera Cmx, tO App. Ch. 69, 72. 

(/) Tlu Bwiten, 4 0. Rob. 180. 

(g) The Enchantren, 1 Hagg. 395 ; Abbott on Shipping, 13th Ed. 810. 

(h) The Fatria. 3 A. ft B. 436. 462. 

(v| HiclaoblMi-B U. S. Uws, 4th Bd. 66, 180; Lloyd v. Ouibert, L. R. 
1 Q. B. Ii5; 33 li. J. Q. B. 241 ; TA* Empreu, 41 L, J. Ad. 79. 

U) Tke. ifUan, Luih. 404. See >ba ZTte City o/ JfowActter, 6 P. D. 3. 
21 ; Tkt ConeeU, 6 P. D. 229. 



.dbyGoogle 



234 Exchequer Cmirt — Admiraltij. 

under L<yrd Campitell'a Act the whole damage may be 
recovered a^nst the owners of one of two ships which are 
both to blame (Jc). 

Persons who fumish mooring for unloading of vessels 
impliedly undertake that they have used reasonable care 
to ascertain that the bottom of the moorage is not in a 
condition to cause danger to the vessel, otherwise they will 
be held liable for damage sustained by her (l). . 

Under & C, A. C. Act, 1861, an assignee of a bill of 
ladin*; bnnging action thereon must have a benefici^ 
interest in the goods, and not that merely of a bare 
assignee (m). 

It in immaterial that the goods are only incidentally 
brought here {n\ 

The remedy is only against the ship in which the goods 
are actually carried, not against a vessel from which they 
have been transhipped (o). 

The withholding by the master from the holder of a bill 
of lading such particulars within his knowledge as are 
necessary in order to compute the amount of freight and 
genei-al average contribution (p) ; refusal by the master to 
deliver goods to a vendor having and asserting his right to 
stop the goods in transitu{q); and barratrous acts on 
the part of the crew : have all been held breaches of duty 
or contract within the meaning of section 6 of the Act (r). 

If a defendant brings a cross-action, each owner recov- 
ers one-half of his own loss (a). 

The court can also order a plaintiff in an action for 
damages by collision to give security for damages to a 
defendant who counter-claims ((), 

m Tht Bemina, 12 P. D. 58 C. A. 
{I) The Mooreoek, 13 P. D. 157. 
(m) The 31. Cloud, Br. & L. 4. 
(n) The Bahia, Br. &. L. 61. 
(«) The Iromidt; La«h. 458. 
(p) TOe Xorvay, Br. 4 L. 226. 
(7) Tht TiffTtu, Br. * L. 38. 
(r) Wms. i B. 110. 

(») T!ie Siaanon, 1 W. Rob. 46.1; The Cliarti»«d Bank v. KetberUods 
Cii., 10 Q. B D. 521 ; Mills v. Armstrong, 13 App. Cm. 1. 
(0 The yfiitballlf, 10 P. D. 33. 
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The maritime lien which arises from d&mage by col- 
liaion attaches to the ship doing the injury, and its appur- 
tenances (u), and also to the freight (v). 

Cargo not on board at the time the injury was done 
may be arrested in respect of freight already earned or 
being earned at the time of the collision («j). 

In an action for damage by collision instituted 11 
years after the claim arose, the plaintiff not having had an 
opportunity to arrest defendant vessel at an earlier date : 
it was held that interest was properly allowed according 
to the practice of Admiralty for the whole period (x). 

In the asaessment of the damages, all the direct conse- 
quences of the injury, such as the loss of freight, deten- 
tion, and expense, are to be taken into consideration (y), 
and loss of a contract (z), the maxim being restitutio in 
integ'rum (a), but not the damage in respect of loss of 
market caused by delay (6), nor a sum paid as commission, 
for bail in a salvage action brought against the injured 
ship (c). 

Campeneation for loss of freight. — Where a ship under 
charter was totally lost together with her ca^^o in conse- 
quence of a collision, the amount of the gross freight was 
ascertained, and from this was deducted the charges which 
would necessarily have been incurred in earning the freight 
and which were saved to the owner in consequence of 
his ship being unable to proceed ; the sum thus obtained, 
together with interest from the date of the probable ter- 
mination of the voyage, was declared to be the measure of 
damages (li). 

(u) The Alexander, 1 Dods. 27S; Tlu Dundee, 1 Uagg- 10^- 

(») The RmBdif, 2 A. ft E. 363 j 38 L. J. Ad. 66. 

{») The Leo, Lush. 444 ; 21 L. J. Ad. 78 ; The Cyrpheut, 3 A. & E. 303 ; 
4 L. J. Ad. 24. 

(x) The Kong Magnut, 1891, P. 223. 

1^) The Contett, 6 P. D. 229 ; Boyd N. S. I*tw, 260 ; The Oity of Lincoln. 
15 P. D. IB, 

(I) The ArgaUine, 13 P. D. 191. 

{a) The BUiOiewn, 10 P. D. ; The Clyde, S. W. 34. 

(6) The Xotiing RiU, 9 P. D. 105. 

(c) The Britieh Commeret, 9 P. D. 128. 

[d) The Ccamda, Lnsb. 586. 
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The practice of the regiBtrar and merchante ie to 
inquire : Ist, what would have heen the amount of freight 
payable had she arrived at the port of distinatioD ; 2nd, 
the amount for which the ship would have sold at such 
port after she had di8chai;ged her cargo. The aggregate of 
these is taken to be the value of the ship and freight, and ' 
interest on that sum is allowed, not from the date of the 
collision, but from the time when she would probably have 
reached the port of destination {e). 

If a ship carrying cargo on ship's account is lost with 
her cargo in consequence of a collision, the shipowner is 
entitled to recover as damages in lieu of freight the differ- 
ence between the value of the cargo when shipped and 
what would have been its enhanced value if it had been 
delivered free of freight and undamaged at the port of 
delivery ; the enhanced value being the amount which 
could have been obtained for the cargo, less such costs and 
expenses as would necessarily have been incurred in order 
to carry the cargo to the port of delivery and sell it 
there (/). 

The court will decide the question of amount of dam- 
ages at the hearing, when it can do so instead of referring 
it to the r^istrar and merchanta (g). 

The court has jurisdiction in actions for damages aris- 
ing out of collision between two British ships in foreign 
inland waters; (k) or between foreign ships in foreign 
waters; (i) or between a British ship and a foreign ship on 
the high seas. (J) 

The jurisdiction does not extend to foreign public 
ships ; the comity of nations exempts them {k). 

Damage from Wrongfvl Arreet of Ship. — Proof of 
actual damage is not necessary to sustfun an action in a 
Court of Admiralty for wrongful arrest, if the seizure of 

((■) Tht Armalia, 6 N. R^ 164. 

(/) Tfe ThyaliTO, 83 W. H, 278 ; 5 Aqi. ITS. 

{S) The Maid qfKent. 5o L. J. Ad. 71. 

(h) 7%c Dioflo, Liuh. 639. 

(i) I*( CtmrUr, Ibid. 541. 

0) I*e Lton, 6 P. n. 148. 

(i) Tim Parliament Belf^. 5 P. D. 107 ; rkt Ouu-kieK, 4 A. ft E. W. 
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the vessel was the result of mala fides or craaea negligen- 
tia implying malice (l). 



FoBM or Przuhihibi Aot in Actiok fob D*iuaB bt Colusioh (m). 
1899.— [?f«iRbn-] 
[TitU.) 
[Pielimm&ry Acta.] 



1. 

Tba nkiuM ol the 
ebipa which oame into 
comiiDn,«ndthaD»n.ea 
«f tbeii mMtere. 

3. 
Th« tim« of oollisioD. 

8. 
lliepiMeoIoolUuon. 

4. 

S. 
The atate of the wea- 
ther. 

6. 


Lto.' 

1. 
TheL«. 

A. B., Master. 
The Juno. 

C. D., Master. 

a. 

iboot n.M a.m. on 
September 39, 1891. 

S. 
The Biver St. liaw- 
reuoe, a ehort distejioe 
below Qaebeo. 

4. 
No wind, or soaroel; 

5. 

Thick fog. wind hav. 

ing died ettddenly away. 

6. 


On BBHALr or tbi db- 

nDDUrTH, OWNM 07 

twtJtmo. 

1. 

The ship Jono. 

G. D., Maater. 
TheX«o. 

A. B., Master. 

3. 
Abont 11 a.m. on 

S. 

Mid-riTer, off the 
in the River Bt. Law. 
renoe. 

4. 
About B. E. 

6. 
Hazy. 

6. 


thetide,or if thecolli- 
eion occurred in non 
tidal waters, of the ml- 
rent. 

7. 
The ooarse and speed 
of the ship when the 
other WM first seen. 

8. 


7. 


7. 


8. 


6. 


<wrried by her. 
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The diBtanceand be^r- 
iog of the other ibip 
vhen flnt seen. 



The Ugbti, if uiv, 
the other ahip i*Dich 
were first seen. 

II. 

The lights, it my, of 
the other ship other tbao 
those first seen, which 
cama into view before 
the coUiaion. 

12. 

The measarefl which 
were tkken, and when, 
to avoid the oollinoii. 



About three pointS' 
starboard bow. 

About a oable'a length 



About five or bli ahip's 
leni^ha off, and on the 
port bow of the Juno. 



The parts of each ship 
which first came into 
collieion. 



What tatdt or default, 
if anjr, is attributed to 
the other ship. 



13. 



12. 



Helm kept a star- The helm of the •'una 
board and June hailed was starboarded as soon 
loudly several times to aa she was hailed froiu 
starboard her helm and[the Lto to starboard, 
sheer to- side. 



13. 

Starboard fore rigginf! 
of the Leo, chain and 
etem of •''una. 



13. 
The stem of the June 
and the starboard sidi 
of the Leo. 



Defendant's Bclici- 
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NAVIGATION OF CANADIAN WATERS. 



An Act i-eapecting tlie Navigation of Canadian Waters, 
B. S, C. 0. 79. 



H 



ER Majesty, by and with the advice and consent of 
the Senate andHouseof Commons of Canada, enacts 
follows : 



INTEBPKETATION. 
I. In this Act, unless the context otherwise requires, — laterpiatatiou 
(a) The expression "vessel " includes every description ' veani." 

of vessel used in navigation ; 

(t) The expression "ship" includes every description -siup." 

of vessel not propelled by oars ; 

(c) The expression "steamship" or "steamboat ""Bte«mbo»t" 
includes every vessel propelled wholly or in part by steam siiip." 

or by any machinery or power other than sails or oars ; 

(d) The expression "ordinary practice of seamen," as " Pnustics ot 
applied to any case, means and includes the ordinary 
practice of skilful and careful persons engaged in navigat- 
ing the waters of Canada in like cases ; 

(fi) The expression "owner" includes the lessee or,. ^^ 
charterer of any vessel having the control of the navigation 
thereof. 43 V. c. 29, s. 3. 

REGULATIONS FOR PREVENTING COLLISIONS, (a). 

a. The following rules with respect to lights, fog I-'itoaiioooi''' 
signals, steering and sailing and rafts, shall apply to all the Ju^oa""™'"* 

(n) The Imperial R^ulaticinn, upon whioh these are fuutidixl, aiid whioh 
oame inWj foroe let 8ept., 1884 (Order in Council, 9 P. D., 218), apply to Brit- 
ish, and by international aitspnt, to Krencli, Italian, Greek, Portvigue»e, Nor. 
wegian, Swedish, Brazilian, Turkish, Chilian, and Danish shlpe and boats 
(MaCBden'B Law pf CoUisiona at Sea. 3rd ed., 368). Tbe United State* have 
adopted r^Tilations very nearly correaponding (Go\ild t Tucker's Rev. 3tat«. 
V. 3., 1889, p. 780 ; »« also " An Act W adopt the Benstd Iiittraatimutl Re<jit~ 
bUioru/ca- Uie Prtcention of ColliriOHs at Sea," 2i v. 3. Stats, at Large, c. 334), 
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*'*'■'''■ rivers, lakes and other navigable waters within Canada, or 
within the jurisdiction of the Parliament thereof ; that is 
to Bay: — 

PreliminaTy. 
Art 1. In the following rules every steamship which is 
under sail, and not under steam, ia to be considered a sail- 
ing ship ; and every steamship which is under steam, 
whether under sail or not, is to be considered a ship under 
steam. 

RuUs concffming Lights. 
Aril. 2. The tights mentioned in the following Articles, 
numbered 3, 4, 5, 6, 7, 8, 9. 10 and 11, and no others, shall 
be carried in all weathers, from sunset to sunrise (b). 
>• Art. 3. A steamship when under way shall carry — 

(a) On or in front of the foremast, at a height above 
the hull of not le«8 than twenty feet, and if the breadth of 
the ship exceeds twenty feet, then at a height above the 
hull not lees than such breadth, a bright white light, so 
constructed as to show an uniform and unbroken light 
over an arc of the horizon of twenty points of the compass, 
— so fixed as to throw the light ten points on each side of 
the ship, viz., from right ahead to two points abaft the 
beam on either side, — and of such a character as to be 
visible on a dark night, with a clear atmosphere, at a dis- 
tance of at least five miles ; 

(b) On the starboard side, a green light so constructed 
as to show an uniform and unbroken light over an arc of 
the horizon of ten points of the compass,— so fixed as to 
throw the light from right ahead to two points abaft the 
beam on the starboard side, — and of such a character as to 
be visible on a dark night, with a clear atmosphere, at a 
distance of at least two miles ; 

and Americui Adminlty Courts have applied them (7%« SjiltttUr SaU, 6 
Benedict, G23 ; The Fnt Slalt, Brown, Ad. 261, 261 ; The Scotia. 7 Bboht 
308, H Wall. 17u ; Th>i BdgetOa^, 7 Da^is, 356 j The Rolf. 47 Fed. Bep. (1891) 
220 : The LUbontnM, 63 Ibid. Vi3 ; The St. John, 64, Ibid. 1016). 

(6) See The An^ Indian, 23 W. R 882, 33 L. T. N. S. 288; T»« ifory 
J?c*»w«, i P. D. 201 ; Tkel-mbn.UY.-D.TZ; The Sab iioy, 8 W. Rob. 190; 
Tk€ Lome, 2 Stu. V. Ad. 177 ; Th* Scotia, tvpra. Henry's Adnu (Am. ) 279. 
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(c) On the port 8ide> a red light, eo constructed as to _ 



show an uniform and unbroken light over an arc of the oq port dd,. 

horizon of ten points of the compass, — so fixed as to throw 

the light fi-om right ahead to two points abaft the beam on 

the port side, — and of such a character as to be visible on 

a dark night, with a clear atmosphere, at a distance of at 

least two miles; 

(d) The said green and red aide lights shall be fitted ^°^'* **• 
with inboard screens projecting at least three feet forward 
from the light, so as to prevent these lights from being 
seen across the bow (c). 

Art. 4. A steamship, when towing another ship, a raft gj^****""'^^* 
or rafts, shall, in addition to her side lights, carry two 
bright white lights in a vertieie line, one over the other, 
not less than three feet apart, so as to distinguish her from 
other steamships : each of these lights shall be of the same 
construction and character, and shall be carried in the 
same position as the white light which other steamships 
are required to carry. 

Art. 5. A ship, whether a steamship or a sailing ship.niGUtB and 
when employed either in laying or in picking up a telegraph ft«m or ami- 
cable, or which from any accident is not under command, not "nfir 
shall at night carry, in the same position as the white 
light which steamships are required to cany, and, if a 
steamship, in place of that light, three red lights in globular 
lanterns, each not less than ten inches in diameter, in a 
vertical line one over the other, not less than three feet 
apart : and shall by day carry in a vertical line one over 
the other, not less than three feet apart, in front of but not 
lower than her foremast head three black balls or shapes, 
each two feet in diameter ; 

(a) These shapes and lights are to be taken by ap-wbatto 
proaching ships as signals that the ship using them ia not 
tinder command, and cannot therefore get out of the way ; 

(c) The Fin Qwm, 12 P. D. 147 ; TKt Dmuim, 9 F. D. 164. 
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****■ *•*• (6) The above ships, when not makinff any way tlirough 

sniMi to o&rr; ^^e water, shall not carry the aide lights, but when making 
ade llgbta. ^^y pIj^j ^j^j^ yjgjjj ^^^ . 

S!"!S°* ^^ ^- -^ sailing ship under way. or being towed, 

notion. shall caiTy the same lights as are provided by Article 3 for 

a steamship under way, with the exception of the white 

light, — which she shall never carry {e). 

if ■mftii Art 7. Whenever, as in the case of small vessels during 

TMthn. bad weather, the green and red side lights cannot be fixed, 
these lights sliall be kept on deck, on their respective sides 
of the vessel, ready for use ; and shall, on the approach of 
or to other vessels, be exhibited on their respective sides in 
sulficient time to prevent collision, in such manner as to 
make them most visible, and so that the green light shall 
not be seen on the port side nor the red light on the star- 
board side ; 
^nuniitob* To make the use of these portable lights more certain 
'id'- and easy, the lanterns containing them shall each be painted 

outside with the colour of the light they respectively con- 
tain, and shall be provided with proper screens. 

ifibipaat Art. 8, A ship, whether a steamship or a sailing ship, 

when at anchor, shall carry, where it can be best seen, but 
at a height not exceeding twenty feet above the hull, a white 
light in a globular lantern of not less than eight inches in 
diameter, and so constructed as to show a clear, uniform 
and unbroken light, visible all around the horizon, and at a 
distance of at least one mile (/). 

mmi"'* ^"^ ^' -^ P'^**^ vessel, when engaged on her station on 

mtj. pilotage duty, shall not carry the lights required for other 

vessels, but shall carry a white light at the masthead, 
visible all around the horizon, and shall also exhibit a flare- 
up light or flare-up lights at short intervals, which shall 
never exceed fifteen minutes: 

(rf) TKt Mary BounteO, rupra; TAt BuelAunt, G P. D. 162; Ttie P. 
Caland, 1892, P. 191 ; 1893, A. C. (IL L.) 207. 

(c) Tht Etk viA Tlte Oitana, 2 A. ft E. SCO ; TU Dvke qf BtmUugk, 
16 P. D. 86. 

(/) Tht C. M. Palmer, 29 L. T. N. 8. 120 ; The Uarg BoutueU, npra. 
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(a) A pilot vessel; when not eneaged on herstation on ^"' "■ 
pilotage dnty, shall cany hghta similar to those of other when not on 
ships (g). ^"^^■ 

Art. 10. (a) Open fishin;^ boats and other open boats Opm ostaiug 
when under way shall not_ be obliged to carry the side bosw. 
tights required for other vessels; but every such boat shall, 
in lieu thereof, have ready at hand a lantern with a green 
glass on the one side and a i-ed glass on the other side ; and 
on the approach of or to the other vessels, such lantern 
shall be exhibited in sufficient time to prevent collision, ao 
that the green light shall not be seen on the port side, nor 
the red light on the starboard side ; 

{b) A fishing vesael, and an open boat, when at the when m 
anchor, shall exhibit a bright white light ; 

(c) A fishing vessel when employed in drift net Sshing, Ftniiine v«Mia ■ 
shall carry on one of her masts two red lights in a vertical ti>i>iag. 

line, one over the other, not less than three feet apart ; 

(d) A trawler at work shall carry on one of her masts TrawiBn »t 
two lights in a vertical line, one over the other, not leas 

than three feet apart, the upper light red, and the lower 
green, and shall also either carry the side lights required 
for other vessels, or, if the aide lights cannot be carried, 
have ready at hand the coloured lights as provided in 
Article 7, or a lantern with a red and a green glass as de- 
scribed in paragraph (a) of this Article ; 

(e) Fishing vessels and open boats shall not be pre- FUrs-ap 
vented from using flare-up light in addition, if they desire 

so to do; 

(J) The lights mentioned in this Article are substituted ^"'^'^"?5*' 
for those mentioned in the 12th, 13th and 14th Articles oE^( 
the Convention between France and England scheduled to "'" 
The British Sea FiekerUs Act, 1868 ; 

(3) All lights required by this Article, except side lighta, ^ 
shall be in globular lanterns, so constructed as to show all 
round the horizon (h). 

(?) TKi Dunetm, 9 P. D. 164. 

(ft) IV War-cick, 15 P. D. ISO; The TvatdtdaU, 14 P. D. IMj The 

lyinn^M, tupra. 
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Art 11. A ship which ie being overtaken by anoUier 
shall ahow from her stem to such last-mentioned ship a 
~' white light or a flare-up hght (i). 

SouTid Signals for Fog, etc. 

^"■™rt»it. Art. 12. A steam-ship shall be provided with a steam 
•oaud aignki*. ^jjjgf^ig q^ other efficient steam sound signal, so placed that 
the sound may not be intercepted by any obstruction, and 
also with an efficient bell. A sailing-ship shall be provided 
with an efficient fc^ horn, to be sounded by a bellows or 
other mechanical means, and also with an efficient bell ; 

In fog.Tnist, or falling snow, whether by day or nighty 
the signals described in this Article shall be used as follows ; 
that is to say : — 

(a) A steam-ship onder way shall make with her steam 
whistle or other steam sound signal, at intervals of not 
more than two minutes, a prolonged blast ; 

stsnah bTtoft- (b) A sailing-ship under way shall make with her toe 
homby^lUiiB. ^ ' . ^ , « * /u .. ■ * u 

*^v- horn, at intervals or not more than two minutes, when on 

the starboard tack one blast, when on port tack, two blasts in 

succession, and when with the wind abaft the beam, three 

blasts iQ succession ; 

B;ciDgiD«bau. (c) A steam-ship and a sailing-ship, when not under 

way shall, at intervals of not more than two minutes, ring 

&e bell (i). 

Speed of Skips to be moderate in Fog, etc. 

futStecun fog. Art. 13. Every ship, whether a Sfuling-ship or steam- 
''^ ship shall, in a fog, mist, or falling snow, go at a moderate 

speed (k). 

(i) TKe atakabv 16 P. D 186 : The Itnbro, 14 P. D. 73 ; !»< PalinvTTU, 
13 P. D. 14: Tht PalToelui, 13 P. D. 54; The EtMmubo, 13 P. D. 6 ; The 
Maia, 11 P. D. 132 ; The Brtadalhaitc, 7 P. D. ISS; lU Pacifie, 9 P. D. 124 ; 
The aardinian, 2 R. & G. {Nov. 3oo.) 499. 

(iT The N. Stnmg, 1B92, p. lOB; T»« Lorn Bird, 6 P. D. 80 ; The 
Sotaiia, 6 P. D. 2iS; The Zaa<A, 9 P. D. 114 ; The AnAen, 3 E. C. B. 
I0«n.) 67. 

(t) The Ebar, 11 P. D. 25; rft« flonfoff?w, 10 P. D. 6 ; The Beta, 9 P. D. 
134; he Zadok, 9 P. D. 114 ; The Kitln HaU,BV.\).n; The Lot* Bird, 
Mpra,- The Beather BdU and fVuduit, 3 E. 0. B. 40; Lohnw v. The &»ta- 
IaiKi,10Q.L.B.806. 
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Steering and Sailing Rides (/). Aru.it,iB. 

Art. 14 When two sailing-ships are approaching one SaUine 'Wps 
another, so as to involve risk of collision, one oF them shall 
keep out of the way of the other, as follows, that is to 
say: — 

(a) A ship which is running free shall keep out of the 
way of a ship which is close-hauled ; 

(6) A ship which is close-hauled on the port tack shall 
keep out of the way of a ship which is close-hauled on the 
starboard tack ; 

(c) When both are running free with the wind on dif- 
ferent sides, the ship which has the wind on the port side 
shall keep out of the way of the other; 

(d) When both are running free with the wind on the 
same side, the ship which is to windward shall keep out of 
the way of the ship which is to leeward ; 

(e) A ship which has the wind aft shall keep out of the 
way of the other ship. 

Art. 15, If two ships under steam are meeting end oni stoanuhips 
or nearly end. on, so as to involve risk of collision, each""***^' 
shall alter her course to starboard, so that each may pass 
on the port side of the other (U) : 

(a) This Article only applies to cases where ships are umiution ot 
meeting end on, or nearly end on, in such a manner aa to* " 

involve risk of collision, and does not apply to two ships 
which mnst, if both keep on their respective courses, pass 
clear of each other ; 

(6) The only cases to which it does apply are, whencMsatowhioh 
each .of the two ships is end on, or nearly end on, to the '*''' 
other ; in other words, to cases in which, by day, each ship 
sees the masts of the other in a line, or nearly in a line with 
her own ; and by night, to cases in which each ship is in 
such a position as to see both the side lights of the other ; 

(c) It does not apply by day, to cases in which a shipcuaa towhiah 
sees another ahead crossing her own course, or by night, to Bppiy. 

11) T\: TK'aia!i. t4 P. D. 51; The Biefoged Chrittenjea—Tlu! lyUliam 
Frtderieh, 4 Asp. 201, 14 (a) ; The Sixmm. The EcHpie, Lush. P. C. 410. 
(«) Allan T. Refnrd, Tht Polifneeian, The Cynthia, Q. L. R. Ml, 1889, 
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^**^ ^*""' , cases where the red light of one ahip ia opposed to the red 
light of the other, or where the green light of one ship is 
opposed to the green light of the other, or where a red light 
without a green light, or a green light without a red lights 
is seen ahead, or where both green and red lights are seen 
anywhere bat ahead. 
m«j™*ipi ^rt^ iQ jf t^o ships under steam are crossing, so as to 

involve risk of collision, the ship which has the other on 
her own starboard side shall keep out of the way of ttift 
other (tti). 

SSa^Ij? Art. 17. If two ships, one of which is a sailing-ship and 

»wp"- the other a steam-ship, are proceeding in aoch directions 

as to involve risk of collision, the steam-ship ahall keep 

out of the way of the sailing ship (ti). 

nMTiQtni'" ^^ ^^' ^^cry steam-ship when approaching another 

Te«8oi. ship, so as to involve risk of collision, shall slacken her 

speed or stop and reverse, if necessary (o). 

Sdji'il!^" Art. 19. In taking any course authorized or required 

^^*"' by these regulations, a steam-ship under way may indicate 

that course to any other ship which she h&s in sight by 

the following signals on her steam whistle, that is to say : — 

One short blast to mean "I am directing my course to 

starboard ;" 

(m) The Raager, and TAt Colagru, 27 L T. N. S, 780 ; 4 L. R. P. C. B19 1 
The Omarrdia, 1 A. J^ B. 93: 14 L, T. N. S. ««; The .for, 30 L. T. N. 8. 
P. C. o7fi; The Adii, 28 C. T. N. S. 836! I^ V'Wnctfy, 3 L. R. P. C. 44; 
39 L. J. Ad. 20; The fraiamia, ii P. D. 8, 163] The LereringUm, 11 P. 
U. 117 ! The Seatrni, 9 P. D. 1 ; TAe Beryl, 9 P. D. 137 : The Mnliere, 1893, 
P. 217. 

(n) The Saxmia, The Edipte, titpra; The Jennie S. Barter, 44 L. J. Ad. 
20; 4A. & E. 466; The Ameriam and The Syria, 4 A. & E. 226; The 
H'nr-Kw, 27 L, T. N. S. 101 ; 3 A. A, E. B32 ; The Xorma. 35 L. T. N. 3. 
418 ; The Ttceedsdale, 14 P. D. 164 ; The F. J. King, 8 C. L, T, 1B9. 

(o) The Jetnunui and The Karl o/ Elgin, 4 L. H, P. C. 1 ; 8 Moo. P. C 
N. ana; rA*,V<™a, 36L. T. N.S.4I8; rA*f™»Ka«rf,4L.E.P.C. 629j 
27 L. T.N. a 43;rAcCWo, 14 Are. Cm. 636: The Ebor, eupra ; The Dordngne. 
10 P. D. 6 : The Bataree, 9 P. D. 16 ; Th* John Mclntgre, 9 P. D. 1S3 ; TAj 
Btryl, 9 P. D. 137 ; TA< Kirbi HaU, 8 P. D. 71 ; Tfe Love Bird, 6 P. D. 
80; The Rotalia, eupra; The City of PuAb; 3 E. C. R, (C»ii,) 26; The 
Heather BetU and Faetnei, 3 E. C. B. {Cwi.) 40; The Laarathirt, 1693; 
P. 47 0. A. 
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Two short blasts to mean "I sm directing my course to *'**■*'>''* 
port;" 

Three short blasts to mean " I am going full speed 
astern," 

The use of these signals is optional ; but if they are H??"'?fi,_-, 
used, the course of the ship must be in accordance with 
the signal made. 

Art, 20. Notwithstanding anything contained in oay ^^'p^'J^J"* 
preceding Article, every ship, whether a sailing-ship or a 
eteam-ship, overtaking any other, shall keep out of the 
way of the overtaken ship (p). 

Art. 21. In narrow channels every steam-ship shall, ^^'"f" '" 
when it is safe and practicable, keep to that side of the"* 
fairway or mid-channel which lies on the starboard side of 
such ship (q). 

Art. 22. When by the above rules one of two ships is ^J^^^^Jfy 
to keep out of the way, the other shall keep her course (r). 

Art. 23. In obeying and construing these rules, due ^§^ Angora 
regard shall be had to all dangers of navigation, and to °' ""**'*""'■ 
any special circumstances which may render a departure 
from the above rules necessary in order to avoid immed- 
iate danger (a). 

Jfo skip, wilder any circumstances, to neglect proper 
precautions. 
Art. 24<. Nothing in these rules shall exonerate any BdI«s not to 
ship, or the owner or master or crew thereof, from the 
consequences of any neglect to carry lights or signals, or 
of any neglect to keep a proper look-out, or of the neglect 

{■)>) Tit! Earl Spencer, 33 L. T. N. S, 23 ; 4 A. A E. 431 : TAe Hain, 
11 P. D. 132 : The Kirbg HoU, KV.D.TliTht Moliere, 1893, P. 217. 

(S) The RkoMa, 8 App. C». MS; The Lewrington, 11 P. D. 117: The 
Clyd«di, 5 Asp. 336; The F.J. King, 8 C. L. T. 1S9. 

(r) The Warrior, tupra; The Sanaa, supra; The Tatmania, tupra; The 
Lereriiigtm, II P. D. 117 ; The Beryl, 9 P. D. 1ST, 

(s) TheAino and .^mi/io, 21 W, R. 707; 29 L. T. N. 3. 118 ; The AmerioM 
and The Syria, tapra; The Warrior, ntpra; The Ada, tupra; The Bjpadl 
Cattle, 4 P. D. 219 C. A. ; The Benaret, 9 P. D. 16; The Tatmania, tvpm ; 
The Ticetdsdale, 14 P. D, 164. 
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ArU.»M. of any precaution required by the ordinary practice of 
Beameo, or by the special circumstances of the case (t). 

S«8ervation of Mules for Harhowrs and Inland Naviga- 
tion. 
bfiixai Art. 25. Nothing in these rules shall interfere with the 
operation of a special rule, duly made by local authority, 
relative to the navigation of any harbour, river or inland 
navigation \,tt}. 

Special Lights for Squadrons aiid Convoys. 

Art. 26: Nothing in these rules shall interfere with the 

'*™™'*' operation of any special rules made by the Government of 

any nation with respect to additional station and signal 

lights for (wo or more ships of war or for ships sailing 

under convoy. 

Rafta and Harbour of Sorel. 

bdiw tor ntti. Art. 27. Rafts, while drifting or at anchor on any of the 
waters of Canada, shall have a bright fire kept burning on 
them from sunset to sunrise. Whenever any raft is going 
in the same direction as another which is ahead, the one 
shall be so navigated as not to come within twenty yards of 
the other, and every vessel, meeting or overtaking a raft 
shall keep out of the way thereof. Rafts shall be so navi- 

™wb1* gated and anchored as not to cause any unnecessary 

impediment or obstruction to vessels navigating the same 
waters (u). 

BubouTot Art 28. Unless it is otherwise directed by the Harbour 

Commissioners of Montreal, ships and vessels entering or 
leaving the harbour of Sorel shall take the port side, any- 
thing in the preceding Articles to the contrary notwith- 
standing. 

(0 The Jofm FeiivHck, 41 L. J. Ad. 600 ; 3 A. 4 E. 500 ; The Thomat 
Zm, 36 L. T. N. S. 406 ; The PhiUaxe, 37 L. T. N. a 540 ; The F. J. Siag, 
supra : The William Lindsan, L. R 5 P. C. 343 ; The CalevUa, 21 L. T. N. S. 
(P.C.)768! The CUmtntine, Y. A. D. 186 : Tla Alhaiidrra, 2 B. & G. Nova 

(H) S«. Tht Edith Wtir, Y, A. D. 237. 
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Art 29. The rules of navigation contained in Articles ^J*-**. 
27 and 28 shall be subject to the provisions contained in At to Artw*! 
Articles 23 and 24; 43 V. c. 29, a 2; 44 V. c. 21, s. 2;»'""'"- 
49 V. c. 4, s. 2 and schedule. 

LOCAL BY-LAWS, PENALTIES, ETC. 

RWW. S-«. 

5. No rule or by-law of the Harbour Commissioners of ~ T, ' 
Montreal or the Trinity House of Quebec, or Quebec Har- i^^J^J"'' 
bour Commissioners, or other local rule or by-law inconsist- ""*^ 

ent with this Act, shall be of any force or effect ; but so far 
as it is not inconsistent with this Act, any such rule or 
by-law made by the said Harbour Commissioners of Mon- 
treal or Trinity House of Quebec, or Quebec Harbour Com- 
missioners, or other competent local authority shall be of 
full force and effect within the locality to which it applies- 
43 V. c. 29, s. 4. 

4. All owners, masters and persons in charge of anypsmitrfor 
ship, vessel, or raft shall obey the rules prescribed by this obodienoe o( 
Act, and shall not carry and exhibit any other lights or use 
any other io^ signals them such as are required by the said 
rules ; and in case of wilful default, such master or person 
in charge, or such owner, if it appears that he was in 
fault, shall, for each occasion on which any of the said rules 
is violated, incur a penalty not exceeding two hundred 
dollars and not less than twenty dollars. 43 V. c. 29, s. 5. 

5- If, in any case of collision, it appears to the court coiiWMftom 
before which the case is tried, that such collision was oc- »■«« '^ "■•** 
easLoned by the non-observance of any of the rules pre- 
scribed by tbis Act, the vessel or raft by which such rules 
have been violated, shall be deemed to be in fault ; unless it 
can be shown to the satisfaction of the court that the cir- 
cumstances of tbe'case rendered a departure from the 
said rules necessary. 43 V. c. 29, s. 6 {v). 

6. If any damage to person or property arises from the J^'^^J^t^"^ 
the non-observance by any vessel or raft of any of the rules J'^^^^^^" 
prescribed by this Act, such damage shall be deemed to'"'"*' 

(») 8«i The HiUmia, 31 L. t. N. a 80* ; 4 W. R. 80 ; Tk< Magnrt, 4 A. * 
E. 417 i Tht Buckhartt, 6 P. D. 152. 
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_ have been occaaiooed by the wilful default of the person in 
charge of such raft, or of the deck of such vessel at the 
time, unless the contrary is proved, or it is shown to the 
satisfaction of the court that the circumstances of the case 
rendered a departure from the said rules necessary; and the 
owner of the vessel or raft in all civil proceedings, and the 
master or peraon in charge as aforesaid, or the owner, — if 
it appears that he was in fault, — in all proceedings, civil or 
criminal, shall be subject to the legal consequences of such 
default. 43 V. c. 29, s. 7 {w). 

7- In any cause or proceeding fur damages arising oat 
of a collision between two vessels, or a vessel and a raft, if 
both vessels or both the vessel and the raft are found to 
have been in fault, the rules heretofore in force in the 
Court of Admiralty in England, and now in Her Majesty's 
High Court of Justice, under the "Supreme Court of 
Judicature Act, 1873" so far as they are at variance with 
the rules in force in the courts of common law, shall 
prevail, and the damages shall be borne equally by the two 
vessels, or the vessel and the raft, one-half by each. 43 V- 
c. 29, s. 8. 

M. Unless herein otherwise provided, all penalties 
incurred under this Act may be recovered in the name of 
Her Majesty, by any inspector of steam-boats, or .by any 
person aggrieved by any act, neglect or wilful omission by 
which the penalty is incurred, before any two justices of 
the peace, on the evidence of one credible witness ; and in 
default of payment of such penalty, such justices may 
commit the offender to gaol for any term not exceeding 
three months ; and, except as hereinafter provided, all 
penalties recovered under this Act shall be paid over to 
the Minister of Finance and Receiver General, and shall be 
by him placed at the credit of and shall form part of the 
Steam-boat Inspection Fund : Provided always, that all 
penalties incurred for any offence against this Act shall, if 
such offence is committed within the jurisdiction of the 



.dbyGoogle 



Navigation. 351 

Quebec Harbour Commiaaioners, or of the Harbour Com- **^*- ^^ 
miasioners of Montreal, be sued for, recovered, enforced 
and applied in like manner as penalties impoeed for the 
violation of the by-laws of the said Harbour Cornmission- 
ere within whose jurisdiction the offence is committed. 
43 V. c, 29. 8. 9, 

1>. Whenever foreign ships are within Canadian waters. Foreign abips 
the rules for preventing collisions prescribed by this Act, w«Mr«. 
and all provisions of this Act relating to such rules, or 
otherwise relating to collisions, shall apply to such foreign 
ships; and in any case anaing in any court of justice in 
Canada concerning matters happening within Canadian 
waters, foreign ships shall, so far as regards such rules and 
provisions, be treated as if they were British or Canadian 
ships. 43 V. c. 29, s. 11. 

DUTV OF masters; LIABILITV op owners of SHIP.S. 

10- In every case ot collision between two ships, the^^l^'^j^j 
person in charge of each ship shall, if and so far as he c&i .™"i]tBio^«? 
do so without danger to his own ship and crew, render toj^^""*'"*" 

' the other ship, her master, crew and passengers, such 
assistance as is piacticable, and as is necessary in order to 
save them from any danger caused by such collision ; and 
shall also give to the master or other person in charge of 
the other ship the name of his own ship and of her port of 
registry, or of the port or place to which she belongs, and 
also the names of the ports and places from which and to 
which she is bound ; and if he fails so to do, and no reason- J^^'^'^ "^ 
able excuse for such failure is shown, the collision shall, in 
the absence of proof to the contrary, be deemed to have 
been caused by his wrongful act, neglect or default {x). 
43 V. c. 29,8, 12, part 

11- Every master or person in charge of a British or*^j^" 
Canadian ship, who fails, without reasonable cause, to 
render such assistance, or to give such information as 
aforesaid, is guilty of a misdemeanour; and if he is a 
eertificated officer under Canadian authority, an inquiry 

{r) The Quetn, 2 A. & E. 354 ; I^ Adrialie. 33 L. T. 102. 
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— "^ ^*- into his conduct may be held, and his certificate may be 
cancelled or suspended. 43 V. c. 29, s. 12, part. 

Ut^uityof u. The owners of any ship, whether Britiah, Canadian 

limiied. Qf foreign, ahall not, whenever all or any of the following 

events occur without their actual faalt or privity, that is 
to say: — 

^cmotiUtot. (a) When any loss of life or personal injury is caused 
to any person being carried in such ship ; 

^^^ »o (t) When any damage or loss is caused to any goods, 

merchandise or other things whatsoever on board any such 
ship; 

'"^ff' (c) When any loss of life or personal injury is, by 

reason of the improper navigation of such ship as afore- 
said, caused to any person in any other ship or boat ; 

i^.«^.'o (d) When any loss or dama|ge is, by reason of the 

improper navigation of such ship as aforesaid, caused to 
any other ship or boat, or to any goods, merchandise or 
other things whatsoever on board any other ship or 
boat, — . 

Bitrome Be auswerable in damages in respect of loss of life or per- 

lacoierabis. soual iujury, either alone or ti^ether with loss or damage 
to ships, boats, goods, merchandise or other things, nor in 
respect of loss or damage to ships, goods, merchandise or 
other things, whether there is in addition loss of life or 
personal injury or not, to an a^ref^te amount exceeding 

MSMperioQ. thirty-eight dollars and ninety-two cents for each ton of 
the ship's tonnage, — such tonnage to be the registered 
tonnage in the case of sailing-ships; and in the case of 
steam-ships the gross tonnage without deduction on 
account of engine-room (y) ; 

hdwmIcu- 2. In the case of any British or Canadian ship, such 

tonnage shall be the registered or gross tonnage, according 
to the British or Canadian law, and in the case of a 
foreign ship which has been or can be measured according 

(j/) The Beathtr SleUt-The Faatntt, 3 E. C. R. (Cm.) 40 ; The PaUrmo, 
10 P. D. 21; The Viclaria, 13 P. D. 125; The I'mbilo, 1891, P. U»i SeweU y. 
B.C.T.& T. Co.. B a C. E. 527. 
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to BritisK or Canadian law, the tonnage as ascertained by ****•"■'■*■ 
soch measurement shall, for the purposes of this section, 
be deemed to be the tonnage of such ship ; 

3, In the case of any foreign ship which has not been ^"Jf^S^" 
and cannot be measured according to British or Canadian ^^^^" 
law, the deputy of the Minister of Marine shall, on receiv- 
ing from or by direction of the court hearing the case, such 
evidence concerning the dimensions of the ship as it is 
found practicable to furnish, give a certificate under his 
hand, stating what would, in his opinion, have been the 
tonnage of such ship if she had been duly measured 
according to Canadian law, and the tonnage so stated in 
such certificate shall, for the purposes of this section, be 
deemed to be the tonnage of such ship. 43 V. c 29, a. 13.- 

13- Insurances effected against any or all of the ^^^['"J^Si 
events enumerated in the section next preceding, and""** 
occurring without such actual fault or privity as therein 
mentioned, shall not be invalid by reason of the nature of 
the risk. 43 V. c. 29, s. 14. 

14. If Her Majesty, acting on the joint recommenda- J^^l^^t^t^ 
tion of the Admiralty and the Board of Trade, by Order ^^'^,. 
in Council annuls or modifies any of the regulations for ""■"■ 
preventing collisions on navigable waters, which, by Order 
of Her Majesty in Council of the fourteenth day of August, 
1879, were substituted for those theretofore in force for 
like purposes in the United Kingdom, or makes new regu- 
lations in addition thereto or in substitution therefor, the 
Governor in Council may, from time to time, make corre- 
sponding changes, as respects Canadian waters, in the 
regulations contained in the second section of this Act or 
any that may be substituted for them, — or may suspend 
them or any of them, and make others in their stead, — 
or may revive all or any of the regulations in the Act of 
the Parliament of Canada passed in the thirty-first year of 
Her Majesty's reign, and intituled " An Act reepectirig the 
Navigation of Canadian Waters," as he deems best for 
insuring the correspondence of the r^^ations of Her 
Majesty in Council with those of the Qovemor in CoundL 

V. c. 20, a 2. 
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LIMITATKW OF LIABILITT IS CASES OF DAMAGE BT 

COLLISION. 
In addition to the statutary provision set forth, ante 
p. 2o2, limiting the liability of owners of ships for loss 
or dama^ occasioned by the improper navigation of a ship 
corresponding wi^h part 9, M. S. Act (Imp.) except in some 
particulars, tliere is also a limitation in case of loss of 
goods contained in the — 

Act respecting the liabilitj' of Carriers by 
Water. R. S. C. c. 82, as follows :— 

m I. In this Act, unless the context otherwise requircB, — 

■ (a) The expression " goods " means and includes goods 

wares, merchandise, and articles of any kind whatsoever ; 

(i) The expression " valuable secnrities " includes every 

document forming the title or evidence of the title to any 

property of any kind whatsoever. 37 V. c. 25, s. 3. 

a. Carriers by water shall, at the times and in the man- 
- ner and on the terms of which they have respectively 
given public notice, receive and convey, according to such 
notice, all persons applying for passage, and ail goods offer- 
ed for conveyance, unless in either case there is reasonable 
and BufHcient cause for not doing so : 

2. They shall be responsible not only for goods received 
on hoard their vessels, but also for goods delivered to them 
for conveyance by any such vessel, and they shall be bound 
to use due care and diligence in the safe keeping and 
punctual conveyance of such goods, subject to the provi- 
sions hereinafter made : 

3. They shall be liable tor the loss of or damage to 
goods intrusted to them for conveyance as aforeseiid : 

i. Provided, that they shall not be liable to any extent 
whatsoever to make good any loss or dama^ happening 
without their actual fault or privity, or the fault or 
neglect of their agents, servants or employees, — 
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(a) To any goods on board any such vesael, or delivered _ 



Bee. >. 



to them for conveyance therein, by reason of fire or the pije, e«_ 
dangers of navigation ; 

(6) Arising from any defect in or from the nature of the ^^^!^ "' 
goods themselves, — or from armed robbery or other in-e- """''"''■ 
sistible force ; 

(c) To any gold, silver, diamonds, watches, jewels or vniuaWea, 
precious atones, money or valuable securities or article ofha»teen 
great value not being ordinary mei-chandise, by reason of 
any robbery, theft, embezzlement, removal or secreting 
thereof, unless the true nature and value thereof has, at the 
time of delivery for conveyance, been doclamd by the 
owner or shipper thereof to the carrier or his agent or ser- 
vant, and entered in the bill of lading or otherwise in writ- 
ing. 37 V. c. 25, s. 1. 

3- Carriers by water shall be liable for the loss of or ^, j„ j^^ ^ 
damage to tiie personal baggage of passengera by their ves- ue^SSSfti"* 
seb ; and the oath or affirmation of any such passenger ^^^ 
shall he prima facie evidence of the loss of or damage to 
such articles, and of their value; Provided that such ^i^biuty 
liability shall not extend to any greater amount than five '■™"*^- 
hundred dollars, or to the loss of or damage to any such 
valuable articles as are mentioned in the next preceding 
section, unless the true nature and value of such articles 
BO lost or damaged have been declared and entered, as pro- 
vided by the said section. 37 V. c. 23, a. 2. 



Improper Navigation. — R. S. C. c 79, s. 12, ante, 
p. 252 ; and 25 & 26 V. (Imp.) c 63, s. 54, s-s. 4. These 
words are not restricted to the negligent navigation of 
a vessel by her master and crew, for the statute includes 
all damage wrongfully done by a ship to another while it 
is being navigated, where the wrongful act is due to the 
negligence of a person for whom the owner is responsible 
Therefore, when a vessel, owing to the negligence of a 
person on shore in overlooking the machinery, steered so 
badly that she came into collision with another vessel, and 
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was held to blame, the owners of such ship were entitled 
to a decree limiting tbeir liability (2). 

Limitation of LiahUity. — Actions of limitation of 
liability are not in ordinary cases instituted until after 
proceedings have been commenced to recover damages 
from the persons who seek to limit their liablity, and 
where this is the case, those who have taken such proceed- 
ings should be named in the writ as defendants to the 
action (a). 

The ships S. and V. came into collision ; both ships were 
damaged, but the V. was sunk with her cargo and lost In 
an action by the owners of the V,, and counter-claim by the 
owners of the S., both ships were held to blame and con- 
demned to pay the moiety of each others damage. The 
damage payable by the S. was £14,000, and that payable by 
the V. was £2,000. The owners of the S. then brought 
action in Chancery for limitation of their liability, and paid 
into court £5,212, the aggregate amount of £8 a ton on her 
registered tonnage. Held, that the owners of the V. must 
prove for £14,000 against the fund in court, and must pay 
the £2,000 in full to the owners of the S. Held, also, by 
Jesse), M.R., that the owners of the V. and the owners of 
the cargo, or the underwriters in their place, and the master 
and crew of the same ship, must prove pari paaau against 
the fund in court in respect of the moiety of their respec- 
tive losses (fc). 

The owners of ships not roistered as British ships at 
the time oE collision, are not entitled to take advantAge of 
the limited liability clauses (c). 

The action for limitation of liability, is like other 
actions, commenced by issue of a writ of summons, but the 

(») The WarhpoHh. 9 P. D. 145, O. A. 

(a) Wnw. t B. 872. 

(b) The Chapman v. Royal XtOalandt Steam Namgatum Co., 4 P. IX 
1S7 O. A. Sea >lao T%» City ^ MancktUtr, 6 P. D. 231 C. A. t f%< Mary Ahm, 
7 P. D. 201 ; TA< Kan, 13 P. D. 24, uid 7^ VieUma, lb. 12b ; both TCMlk to 
blftme, no oc«t«. 

(c) Semlt V. BritM Columbia Tovinff and Trantforlatioit Co. tS.O.BL. 
(Ou.) S27. See aha Tht Oiorgiatt Bay TaniporiaHon O. v. rMtr, S A. B. 
(Ont.)SBS. 
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limitatioD may in an action for damage, be dtumed either by 
a counter-clium, or in the atatement of defence ; or if the 
defendant admits the ship was to blame, he tnay apply on 
motion to stay proceedings and limit the liability to the 
statntory sum. Proceedings are then usually stayed on 
paying the amount into court and payment of the taxed 
costs of the plaintifT. The usual practice is to claim the 
benefit of the statutory limitation of liability after it has ■ 
been decided that the ship is to blame. In that case the 
claimant issues a writ in a fresh action, and delivers a 
statement of claim, stating ownership, and that the ship 
has been found to blame, and alleging that the owners 
were not privy to the negligence which caused the col- 
lision ; showing also the tonnage of the ship, and that the 
amount payable in respect thereof hsB been paid into court, 
and that the owners claim to have a decree limiting their 
liability to the amount paid into court. The action is set 
down for trial. The facts are verified by the ship's ras- 
ter, and by affidavit. Upon a decree being made decreeing 
such limitation of liability, advertisements are issued for 
creditors in respect of such dam^e to send in claims within 
a limited time, usually six weeks. The defendant in a 
limitation suit may require an undertaking for the costs of 
the limitation suit (d). 

The amount of such liability may, in an action of 
dam^e, be paid into court to obtain the release of the 
ship, without thereby admitting any liability («). 

It is no longer necessary to aver that the plaintiff's ves- 
sel is under tlie arrest of the court, or that she has been 
released on bail, since Admiralty has now in actions of 
limitation of liability the same jurisdiction as the Court of 
Chancery possessed before the coming into operation of 
the Judicature Act in England (/ ). 

The benefit of the limited liability can be claimed by 
any vessel without admitting responsibility (17). 

id] Wme. & B. 37% elitg..- and Smith's Ad. Pr. 4th Ed. 149. 

(e) ThtAmniia.Br. ft L. 151 ; 8 L. T. N. S. 806 ; The Sulers, i P. D. 281. 

(/} WoM. * B. 372. 374. 

(3) 7%e Amalia, Br. i. L. 151, 155, 314. 

H.I.A.— 17 
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The Umitaiion does nofc apply to interest (A). 

Id an actit>ii to limit their liability the plaintitlB paid 
into court the amount of their statutory liability at the 
. rate of £15 per ton, the amount bo paid in was insufficient 
to satisfy in full the claimH against them in respect of loss 
of life and loss of goods, and the claimants in respect of 
loss of life were held to be entitled to be paid out of the 
money in court an amount equal to £1 per ton, and that 
they and the claimants in respect of loss of goods must 
rank ■pari passu, against the balance of £8 per ton (j). 

Bottomry. 

£ottomiy is a ocmtract by which in conflideration of 
money advanced for the necessitieB of a ship, to enable her 
to proceed on her, voyage, the keel or bottom, pars 'j^yro ioto 
is made liable for the repayment of the money in the 
event of the safe arrival of the ship at its destination. 
Not only the ship but the freij^ht and cai^ may be the 
subject of hypothecation. When the cargo alone is 
hypodtecated it is termed respondentia {j). 

In all cases it is on the necessity of obtaining what is 
absolutely rei^uired for the ship or cargo that the contract 
is based. It is necessity alone that snpports bottomry 
bonds, the absence of necessity is their undoing {k). 

Any shipmaster in a foreign country, is, for some pur- 
poses, the a^Qt of the owners and for some purposes the 
agent of tlie freighters. The agency spoken of is devolved 
up(:)n him by the law of his flag. The same law that con- 
fers this authority ascertains ita limits ; and the flag at the 
mast head is notice to all the world of the extent of such 
power to bind the owners or the freighters by such 
acts (I). 

CO rkt Anmlia, tiqiTa. 
H] Tim Victoria, IS P. D. 125. 
lj)WmsftB.*3. 
■ (Jtt Tkt JIW*tn, 1 Hagx. 189, 175; Tht Prinee of Scuk Oobourt, 3 Moo. 
P. C. 1. 

(2) Maclaohltui'a Mer. Sliipi'mg, 4th Ed., 174-5, 
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Where the maater of a Freoeh ship qarryiug an fjigUsh 
cargo to Liverpool hypothecated ship, freight and oargo at 
a port of distress, it was held that he waa Justitied in doing^ 
BO hy the law of his flag, and that the English merchant in 
making the charter, impliedly consented to be hound by 
that law (m). 

In addition to the names of the parties, and the amount 
of the loan and interest the contract or bond contaius, the 
name of the ship, and the voyage during which the risk is 
to be incurred {«). 

It must he clearly expressed that the loan ie only to be 
repaid in the event of the successful termination of the 
voyage, (o) not if she is lost on the voyage by the penis 
of the sea, and that the vessel is hypothecated. The oecar 
sion of the loEui ought also to be expressed, although it is 
not necessary that the court should gather this from the 
instrument (p). 

The court will not in a well founded claim enter into a 
minute criticism of the language of the bond (q). 

If personal security is available the bond is invalid (r) 

The master must in every case when it is reastinably 
practicable, communicate with the owners before borrow- 
ing, and should inform them that hypothecation is con- 
templated (s). 

And a separate communication to the owners of the 
cargo, when practicable is absolutely necessary (() ; and 
that although by the law of the country to which the ship 
belongs such communication is unnecessiu'y. In an action 
where the defendants pleaded that the master might have 
communicated with them the owners before hj'pothecating 
the cargo, the piaintifF replied that the ship waa an Italian 

(m) Macloclilnn's Mei. Shipping, 4th Ed., 174, 175. 
(n) Wm(<™ r. WOdey, Sldaaer, 152 ; The Janf, I Dodn. 461. 
(o) The IfeUett, 1 Haw 1^ ; Th^ fmotwipaCion, 1. VV. Bob. 124 ; The 
fioual Arck, 3w, 381. 
{p) Wmi.&B. o9. 
iq) Tht Alexander, 1 Dods. 280. 
(r) The Bern, 2 Dods, 139. 

(«) The OrieiUal, 7 Moa P. 0. 398. but see The Bonaparte, 8 Moo.P.C. 4S8. 
(0 The Bamburg, 2 Moo. P. C. N. a 289. 
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ship, and that by the law of Italy such cotamunication was 
utmecessaiy. The reply was on demurrer held bad (u). 

Foreign Law. — The question by what law the validity 
of the transaction should be determined in cases where the 
bond is granted by the master of a forei^ ship in this 
country, or abroad, or by the master of a British ship 
abroad, has given rise to much discussion. And although 
it appears now to be settled that purely maritime contracts 
are in many respects to be regulated by the law oE the 
flag, it by no means follows that the Admiralty Coort is 
bound to lend its process to enforce a bond in a case where 
there is an absence of proof of the validity of the bond 
such as is required by the law of England. Until the 
decision of the Court of Appeal in the ease last referred 
to, there was no case in which Admiralty process in Eng- 
land had been allowed to be used to give effect to a bond 
not valid according to the law maritime as administered 
in this country, and in niany cases the court had declared 
ite unwillingness to interfere to enforce the rules of foreign 
law which conflict with the principles of jurisprudence 
recognized in England (r). 

Lien, and Priorities. — The lien of a bottomry bopd 
holder ranks after liens for damages, wages, and snbee- 
quent salvage, subsequent towage, and subsequent pilotage. 
But where the dam^e has been done before the bond was 
given, and the holder of the bond is a stranger who has in 
good faith advanced money for repairs, it seems that he 
has alien to the extent of the increased value of the vessel 
arising from the repairs, which is entitled to precedence of 
the claim for damages. Wages earned on the same voyage 
on which the bond is given, whether before or after the 
giving of the bond are to be preferred to the bond. But a 
master who has given a bottomry bond, binding himself, 
ship, and freight, cannot claim wages, to the prejudice of 
the bondholder. But this rule is not to be pushed beyond 
the exigency of the case. Where a suit is instituted by a 
bondholder, and seamen make a claim against the ship for 

(u) Tht Oaelanoand Maria, 7 P. D. 1. 
(v) WniB. & B. W. 
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wages which ha does not dispute, if the bondholder wishes 
to save the expense of a separate suit for wages, the pro- 
per course for him to adopt is to apply to the court to 
sanction the immediate payment of the wages to the 
seamen by him, then the court will afterwards order the 
repayment of (he amount so paid by him out of the pro- 
ceeds. But if the bondholder pays the wages without the 
sanction of the court he does so at hia own periL The 
claim of a bondholder takes precedence of a possessory lien 
for necessaries afterwards acquired by a shipwright, and a 
claim for necessaries supplied before the bond, even though 
the claim for necessaries may have been pronounced for 
before the bond is put in suit It also takes precedence of 
the claim of a mortgagee, and the bondholder is under no 
obligation to communicate the existence of the bond to the 
mortgagee, nor is his claim affected by the owner of the ship 
concealing the existence of the bond from the mort- 
gagee {w). 

In the case of a respondentia bond, where the cargo ia 
transhipped after the bond is given, and the subsequent 
carrying on of the cargo is essential to make it available 
for the holder of the bond or anybody else, the freight 
payable for carrying on the cai^ will be regarded as in 
the nature of salvage, and the lien of the master of the ship 
which has carried on the cargo, for such freight will take 
precedence of the claim of the bondholder. So under 
similar circumstances where a loss has been incurred for 
the general benefit of the ship and cai^o, so long as the 
maator retains his Hen for general average, the claim of the 
bondholder will be treated as subject to the claim on the 
cai^ for general aven^ (a). 

Where several bonds have been given on the same 
voyage, that which is last in point of date must be first 
paid, since without the subsidiary aid of the later bond the 
property would be totally lost, both to the owners and the 
former bondholders. A valid bottomry bond gives the 
holder a maritime lien on the subject hypothecated. Like 

(») Wnu. & R 64. 

(z) Ibid. 6S 
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«theP maritime liena this can only be enforced by proceeJ- 
ings in Admiralty in an action in rem, Shoold the master 
seek to rander the owners personally liable by the terms 
of the bond, the court will refuse to give effect to that por- 
tion of the inBtnunent It seems, however, that the master 
may render himself personally liable on the bond {y). 

A bottomry bond givm upon the ship, freight and eargo 
biust be enforoed against the ship and freight before it oan 
be etrfoned against thd aargo («). 

A premiUtn or high rate of interest is usual on bot' 
tomry or respondentia bonds, and the absence or presence 
of the premium and the rate of interest are considered in 
determining whether bottomry Was intended or not (a). 

The court has power to reduce the amount payable 
tinder a ratpOTidefiitia bond (fc). 

If a bond be declared invalid by the Admiralty Division 
(Eng.), no other court has power to enforce the claim, and 
the lender loses his money altogether (c). 



FORMS FOR BOTTOMRY AND RESPONDESTIA (d). 



BOTTOHBT BOND OH SKIP AND FBEiaHT. 

Know all men by those presents, that I, A. B., master of 
the ship Alhany, of London, am held and firmly bound 
unto G. D., of Bombay, merohant, in the som of lawful 
British money, to be paid to the said C. D., or his certain 
attorney, executors, administrators, or assigns, for wbioh 
payment well and trulyto be made, I bind myself, my 
heirs, execators, and administrators, and also the said ship, 
her tackle, apparel, and furniture, and the freight to be 

(|r) Wnu. ft B. 60. 

(e) T)tt Bonaparle, 8 W. Rob. E02. 

(a) Tht Smaneipatien, 1 W. Rob. 12f . 

ib) Tht Ptaida, 9 P. D. 103, 177. 

(c) aiaiabaTil t. Shepherd, 13 C. B. 418 ; Smith's Ad. Pr. 4th Ed., 99. 

id} M"i— Ki'" on Sbipping, 4th Ed., 991 ; Abbott, l3Ch tH., 1345. 
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«arned by her on the voyage aftar mentioned, firmly by 
these presenta. Sealed with my seal. Dated thie 
day of one thousand eight hundred and 

Whereas the sud ship is lately arrived in the roadstead 
of Bombay from London, having on her aaid voyage sus- 
tained damage [describe the damagre], and being in want of 
repairs and provisions to enable her to proceed on her 
voyage from Bombay to London, for which port she is now 
bound and about to return, and the said A. B., in order to 
be enabled to procure the said repairs and provisions, and 
to pay for the same and for the lawful and necessary dis- 
bursements and expenses of the said ship at the said port 
of Bombay, hath requested the said 0. D. to lend the sum 
of for the aforesaid purposes, and the said 0. T>. 

hath accordingly lent the said sum for the aforesaid par- 
poses, on the hazard and adventure of the said vessel on 
her said intended voyage from Bombay to London. 

Now the condition of the above obligation is snob, that 
if the said ship do and shall with all reasonable and eou- 
venient speed, sail from the port of Bombay aforesaid, on 
the said intended voyage to London, and that without 
deviation (the perils, damages, accidents and casualties of 
the seas and navigation excepted) ; and if the above boon- 
den A. B., his heirs, executors, or administrators, or the 
owneiB of the said ship, do and shall within ten days after 
the said vessel shall arrive at London aforesaid, well and 
truly pay or cause to be paid unto the said C. D., bis agent, 
attorney, executors, administrators, or assigns, the said 
sum of lawful British money, together with 

pounds per centum, bottomry premium thereon ; or if on 
the said voyage the said vessel ehall be utterly lost, cast 
away, or destroyed, in consequence of fire, enemies, pirates, 
storms, or other the unavoidable perils, dangers, accidents, 
or casualties of the seas and navigation, to be sufficiently 
shown or proved by the said A. B., his executors or admin- 
iatratora, or by the owners of the said ship, their executors 
or administrators ; then the above written bond or obliga- 
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tion or boDd to be void ; otherwise to remaia in full force 
and Tirtne. 

Signed, sealed, and delivered, where] 

no Btampedlpaper is to be bad, in V A. B. (Seal). 

the presence of j 



BOTTOHBT BILL, ON BBIP, FBEIOHT [anD CABOO]. 

To all men to whom these presents shall come. I, A. B., 
of Bengal, [part owner and] master of the ship called the 
Exeter, of the burden of five hundred tons and upwards, 
now riding at anchor in Table Bay, at the Cape of Qood 
Hope, send greeting : 

Whereas I, the said A. B., [part owner and] master of 
the aforesaid ship called the Exeter, now in prosecution 
of a voyage from Bengal to the port of London, having put 
into Table Bay for the purpose of procuring provisions and 
other supplies necessary for the continuation and perform- 
ance of the voyage aforesaid, am at this time necessitated 
to take up upon the adventure of the said ship called the 
Exeter, the sum of £1,000 lawful monies of Great Britain, 
for Betting the said ship to sea, and furnishing her with 
provisions and necessaries for the said voyage, which sum 
C. D., of the Cape of Good Hope, master attendant, hath at 
tny request lent-nnto me, and supplied me with at the rate 
of £1,220 sterling for the said £1,000, being at the rate of 
£122 for every £100, advanced as aforesaid, during the 
voyage of the saidlship from Table Bay to London. Now 
know ye that I, the said A. B., by these presents, do, for 
me, my executors and administrators, covenant and grant 
to and with the said C. D., that the said ship shall, {with 
the first convoy that shall offer for England] [or, with al! 
reasonable and convenient speed] after the date of these 
presents, sail and depart for the port of London, there to 
finish the voyage aforesaid, and that, without deviation 
during the course thereof (the perils, damages, accidents and 
casualties of the seas and navigation excepted). And I, the 
said A. B., in consideration of the sum of £1,000 sterling 
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to me in hand paid by the said C, D. at and before the seal- 
ing and delivery of these presents, do hereby bind myself, 
my heirs, executors, and administrators, my goods and 
chattels, and particularly the said ship, the tackle and ap- 
parel of the same, and also the freight of the said ship which 
is or shall become due for the aforesaid voy^e from Ben- 
gal to the port of London, [and also the cargo shipped on 
board the said vessel for the voyage aforesaid] to pay unto 
the said C. D., his executors, administrators or assigns, the 
sum of £1,220 of lawful British money, within thirty days 
next after the safe arrival of the said ship at the port of 
London from the same intended voyi^. 

And I, the said A. B., do, for me, my executors and ad- 
ministrators, covenant and grant to and with the said C. D., 
his executors and administrators by these presents, that I, 
the said A. B., at the time of sealing and delivering of these 
presents, am [a true and lawful part owner and] master 
of the said ship,^and have power and authority to charge 
and engage the said ship with her freight [and cargol as 
aforesaid, and that the said ship, with her freight [and 
cargo], shall at all times, after the said voyage, be liable and 
chargeable for the payment of the said £1,220 accoiviiog to 
the true intent and meaning of these presents. 

And lastly, it is hereby declared and agreed by and 
between the said parties to these presents, that in case the 
said ship shall be utterly lost, miscarry, be cast away, or 
otherwise destroyed in consequence of fire, enemies, pirates, 
and any other perils and dangers of the seas and navigation, 
before her arrival at the said port of London from the said 
intended voyage, that then the payment of the said £1,220 
shall not be demanded, or be recoverable by the said C. D., 
his executors, administratorB, or assigns, but shall cease and 
determine,and the losstherebybewhollybome and sustained 
by the said C. D., his executors and administrators, and 
that then and from thenceforth every act, matter and thing 
herein mentioned on the part and behalf of the said A. B., 
shall be void, anything herein contained to tlie contrary 
notwithstanding. 
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Iq witness whereof the parties have iaterchangeably set 
their hands and seals to four bonds of this tenor and date, 
one of wliicb being paid, the others to be null and void. 

At the Cape of Good Hope, this fifteenth day of Novem- 
ber, in the year of our LmyI one thousand eight hundred 
and 

(E. F. 
"VV'itneea, Jg. H. A. B. (US.) 



(E. F. 

, Jg. H. 
(l. K. 



rshpoudcrtia bord. 

Enow all men by these presents, that I, A B., master of 
the ship Alhany, am held and firmly bound unto C. V>., of 
Odessa, merchant, in the sum of lawful British 

money, to be paid to the said C. D., his certMn attorney, or 
his executors, administrators, or assigns, to which payment 
I bind myself firmly by these presents. Sealed with my ' 
seal. Dated this day of one thousand eight 

hundred and 

Whereas the said ship Alhany, having laden on board a 
cargo of com, was accidentally stranded and suffered ^7«at 
damage, and was taken into the harbour of Odessa by 
salvors, and her cargo discharged, some being damaged; 
and whereas, great expense for salvage and otlier charges 
were necessarily incurred, and were charged on the said 
cargo, and which the said master was unable to pay; and 
whereas the said C. D. did contract and agree with the SMd 
A B. to advance the sums of money necessary to enable 
him to pay tfad same charges and expenses upon tiie goods 
and merchandise, lately the cargo of the said ship Alhany, 
to be re-ahipped and forwarded from Odessa to their desti- 
nation, that is to sa-y, to the port of London in Engluid, it 
being expressly agreed before any part of such advance was 
made, that such advance shoiUd be by way of respoftr 
dentia on the said cargo on the voyage last aforesaid ; and 
whereas under and pursuant to the agreement last atora- 
said the sum of was advanced as afcoceaid, aad a 
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part of the said laerchaDdisa was ladea at Odessa in aod on 
board the ship Otaeonthe, to be carried to Loadon aforesaid, 
in a vo^'age to bo thei-eafter oommenoed and prosecuted by 
the said ship Otaeontlie; and while the process of lading the 
same vas going on, the said ship OUeontke took fire, and 
together with a ptu-t of the said merchandise then oa board 
was destroyed, and the residue of the said merchandise on 
board was so damaged as to render a sale thereof neces- 
sary. 

Now, in pursuance of the original agreement, and in 
execution of the same, so far as the execution thereof has 
not been rendered impossible by the act of Ood, and 
without intending to displace or prejudice any claim, right, 
or lien of the said C. D., in or to what was saved from the 
mei'cbandise so shipped on board the Otseonlke, but on the 
contrary expressly admitting and declaring that according 
to the understanding of the undersigned A. B., in equity 
and good conscience, the same is to stand affected and bound 
unto him the said C. D., in like manner as the residue of 
the said goods and merchandise which have now been laden 
at Odessa on board the ship called the Tempest, and bound 
for London, are hypothecated and assigned over by way of 
respOTtdentia secunty, as the same are hereby declared to 
be hypothecated and assigned over for that end, and that 
the same are to be delivered to no other use whatsoever. 

Now the condition of the above written obligation is 
such, that if the said ship Tempest do and shall depart from 
Odessa, and sail to and arrive at London, and if the said 
A. B. shall pay unto the said C- D., or his legal representa- 
tives, within ten days after such arrival, the full sum of 

together with a premium thereon of 
pounds per centum ; or if in (he said voyage an utter loss 
of the said ship by any perils of the sea which are insured 
against under policies, a form of which is hereto annexed, 
shall unavoidably happen, and the said A. B. or those for 
whom he acte shall well and truly, without delay, account 
with the said C. D., or his representatives or assigns, for 
the just salvage which shall be received from and ou 
iuMount of the said hypothecated merchandise, and shall 
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well and truly pay or deliver the same nnto him or them, 
and shall not deliver the said merchaadiae to any other use 
whatsoever, without payment of the principal and interest, 
and premium due on this bond. Then this obHgatioD shall 
be void, otherwise to remain in full force. 
Signed, sealed, and delivered, where no ) 

stamped paper is to be had. in the VA. B. (Seal) 
presence of j (c) 



Seamen's Wages, and Master's Wages and Disburse- 
ments, 
mode of recovery — statutory provisions. 
The Inland Seamen's Act. R S. C. c. 75— defining (s. 2) 
expressions used therein, viz.: — 

(a) The expression "ship" includes every description 
of vessel used in navigation, not propelled by oars ; 

(b) The expression " master " includes every person 
having command or charge of a ship, except a pilot ; 

(c) The expression " seaman " includes every person 
employed or engaged in any capacity on board any ship, 
except masters and pilots ; 

id) The expression " Consular officer " includes Consol- 
General, Ck)nsul. and Vice-Consul, and any person for the 
time being discharging the duties of Consul-General, Con- 
sul or Vice-Consul. 

(c) The expression " the Minister " means the Minister 
of Marine and Fisheries ; 

(/) The expression "ship subject to the provisions of 
this Act " includes every ship registered in Canada pro- 
pelled by steam, and of more than twenty tons, registered 
tonnage, or propelled otherwise than by steam, and of more 
than lifty tons registered tonnage, and employed in navi- 
gating the inland waters of Canada above the harbour of 
Quebec, and excepting barges and scows navigating rivers 
and canals from the operation of the Act - provides, 
amongst other things, as to jurisdiction over wages, as 
follows : — 

(t) MMlMblu on Shipping, 4th Ed., p. SSI. 
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MODE OF RECOVERINQ WAQES. 

80. Any seaman or apprentice belonging to any ship b 
subject to the provisions of this Act, or any person duly ii 
authorized on his behalf, may sue in a summary manner 
before any judge of the Superior Court for Lower Canada, 
judge of the sessions of the peace, judge of a county court, 
stipendiary magistrate, police magistrate, or any two 
justices of the peace acting in or near the place at which 
the service has terminated, or at which the aeamem or 
apprentice has been discharged, or at which any master or 
owner or other person upon whom the claim is made is or 
resides, for any amount of wages due to such seaman or 
apprentice not exceeding 3200 over and above the costs of 
any proceeding for the recovery thereof, as soon as the 
same becomes payable ; and such judge, magistrate or jus- 
tices may, upon complaint on oath made to him or them by 
such seaman or apprentice, or on his behalf, summon such 
master or owner, or other person to appear before him or 
them to answer such complaint. 

81. Upon the appearance of such master or owner, orJudaeanuT 
m default thereof, on due proof of his having been so sum- 
moned, such judge, magistrate or justices may examine 

upon the oath of the respective witnesses of the parties, if 
there are any, or upon the oath of either of the parties, in 
case one of the parties requires such oath from the other, 
before such judge, magistrate or justices, touching the com- 
plaint and amount of wages due, and may make such order 
for the payment thereof, as to such judge, magistrate or 
justices appears reasonable and just ; and any order made 
by such judge, magistrate or justices shall be final. 

82. If such order is not obeyed within twenty-four wiht»iihi( 
hours next after the making thereof, such judge, magistrate i» i"ii»d. 
or justices may issue a warrant to levy the amotmt of the 
wages awarded to be due, by the distress and sale of the 

goods and chattels of the person on whom such order is 
made, — paying to such person the overplus of the produce 
of the sale, after deducting therefrom all the charges and 
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****■**•* expenses incurred by the seaman or apprentice in the 
making and hearing of the compliunt, as well as tiiose 
incorced by the distruu and levy, and in the enforcement . 
of the order. 

8;S. If suffi^nt distress aannot be found, saeh jndge, 
magistrata or Justices may causa the stoount of sudi wages 
and expenses to be levied on the ship in respect of die serr 
vice on board which the wages are claimed, or the tackle 
and apparel thereof ; uud if such ship is not within the 
jurisdiction of such judge, magistrate or justices, they may 
cause the person on whom the order for paym^it is made 
to be apprehended and ccmimitted to the common gao) 
of the locality, or if there is no gaol there, then to that 
which is nearest to the locality, for a term not exceeding 
three months, ajid not leas than one month, under each 
snch eondemnatioD- 

S4. No suit or proceedings for the recovery of w^es 
under the sum of two hundred dollars shall be instituted 
by or on behalf of any seaman or apprentice belonging to- 
any ship subject to the provisions of this Act, in any court of 
Vice- Admiralty, or in the Maritime Court of Ontario i /), or 
in any superior court, unless the owner of the ship ia insol- 
vent within the meaning of any Act respecting insolvency, 
for the time being in force in Canada, or unless the ship is 
under arrest or is sold by the authority of any such court 
as aforesaid, or unless any judge, magistrate or justices, 
acting under the authority of this Act, refer the case to 
be adjudged by such court, or unless neither the owner nor 
the master is or resides within twenty miles of the 
place where the seaman or apprentice is discharged or put 
ashore. 

35. If any suit iw the recovery of a seaman's wages is 
instituted ikgainst any sueh ship, or the master or owner 
thereof, in any court of Vice- Admiralty, or in the ICantime 
Court of Ontario (gt), or in any superior «ourt in Canada, and 
it appears to the court, in the course of such suit, that th& 
plaintiff' might have had as effectual a remedy for tlio 

(/) Now abolished, miearUt, p. 9. 
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recovery of his wages by complaint to a judge, magistrate *•"■ 
or two justices of the peace under this Act, then the judge 
^wll certify to thai e^ct, fuid thereupon no costs shall be 
anrarded to the plaintiff (A.). ' 

By 56 V. c. 24 (Can.), assented to 1st April, 1893, it is 
pzovided as follours : — 

1. The Inland Wat&rs Se^imen's Act is amended by 
adding the following section thereto immediately after sec- 
tion thirty-five : — 

" HtiA. The master of any ship subject to the provi- ^^ 
sions of this Act shall, so far as the case permits, have the Jj^^ 
same rights, liens and remedies for the recovery of his 
w^es, and for the recovery of disbursements properly 
made by him on account of the ship, and for liabilities pro- 
perly incurred by him on account of the ship, as by this Act 
or by any law or custom any seaman, not being a master, 
has for the recovery of his wages ; and if, in any proceed- 
ing in any court possessing admiralty jurisdiction in any 
of the said provinces touching the claim of a master to 
wages, any right of set-off or counter claim ia set up, such 
court may enter into and adjudicate upon all (jueatious and 
settle all accounts then arising or outstanding and unsettled 
between the parties to the proceeding, and may direct pay- 
ment of any balance which is found to be due." 

Sffi. The time for instituting summary proceedings Limitation of 
under this Act shall be limited as follows, that is to say : — |a»fy proofed- 

(b) No order for the payment of money shall be made 
in any summary proceeding under this Act, unless such 
proceeding is commenced within sis months after the cause 
of complaint arises, or — if both or either of the parties 
■ happen, during such time, to be out of Canada — unless the 
same is commenced within six months after they both fiisfc 
happen to arrive or to be at one time within Canada. 

The Samic^i's Act, 1873, R S. C. c. 74, applicable (a. 8), 
to the Provinces of Quebec, Nova Scotia, New Brunswick, 
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_ Prince Edward Island and BritiBh. Columbia only, in which 
Act by s. 2 the expression — 

" The said Provinces " means the Provinces of Quebec, 
Nova Scotia, New Brunswick, Prince Exlward Island and 
British Columbia ; — 

" Ship " includes every description of vessel used in 
navigation not propelled by oars : — 

" Ships belonging to Her Majesty " includes ships the 
cost of which has been defrayed out of the Consolidated 
Revenue Fund of Canada, and ships described as the pro- 
perty of Canada, by the one hundred and eighth section of 
" The British North America Act, 1867 : " — 

" Canadian Foreign Sea-going Ship " includes every 
ship registered in either of the said Provinces, employed in 
trading or going by sea between some place or places in 
Canada, and some place or places out of Canada : — 

" Canadian Home-trade Ship " includes every ship 
registered in either of the said Provinces, employed in trad- 
ing or going from any place or places in any of the said 
Provinces to any other place or places in any other of the 
said Provinces : — 

" Master" includes every person (except a pilot) having 
command or charge of a ship : — 

" Seaman " includes eveiy person (except masters 
pilots and apprentice duly indentured and registered) 
employed or engaged in any capacity on board any ship : — 
"Consular .OflScer" includes Consul-General, Consul 
and Vice-Consul, and any person for the time being dis- 
charging the duties of Consul-Qeneral, Consul or Vice- 
Consul : — 

" The Board of Trade " means the Lords of the Com- 
mitttee of Privy Council appointed (or the consideration of 
matters relating to trade and foreign plantations : — 

" The Minister " means the Minister of Marine and 
Fisheries,— 

and by which so much of " Tlie Merdta-nt Ship- 
pimi Act, lSo4," and of any Act amending the same and 
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formiDg and to be construed b» part thereof, relating to """■"'^ 
ships registered in eitberof the said Provinces, as is incon- imp. But 17 
sistent with it ia repealed, — by which also (b, 4) the Act is Ifi. ^ ^" "" 
not to apply except as therein specially provided, to 
ships belonging to Her Majesty, — provides among other 
things, as to jurisdiction over w^es, as follows : — 

Mode of Recoverino Wages. 

92- Any aeaman or apprentice belonging to any ship awmen m&r 
registered in either of the said Provinces, or any person in«M 
duly authorized on his behalf, may sue in a summary m. e 
manner before any judge of the sessions of the peace, any 
judge of a connty court, stipendiary magistrate, police 
magistrate, or any two justices of the peace acting in or 
near the place at which the service has terminated, or at 
which the seaman or apprentice has been discharged, or at 
which any master or owner or other person upon whom 
the claim is made is or resides, for any amount of wages 
due to 3uch seaman or apprentice not exceeding two 
hundred dollars over and above the costs of any proceed- 
ing for the recovery thereof, as soon as the same becomes 
payable ; and such judge, magistrate, or justices may, upon 
complaint on oath to be made to him or them by such sea- 
man or apprentice, or on his behalf, summon such master 
or owner, or other person to appear before him or them to 
answer such complaint. 



default thereof, on due proof of his having been so sum- 
moned, such judge, m^istrate, or justices may examine 
upon the oath of the respective witnesses of the parties (if 
there be any), or upon the oath of either of the parties, 
in case one of the parties should require such oath from 
the other, before such judge, magistrate or justices, touch- 
ing the complaint and amount of wages due, and may make 
such order for the payment thereof, as to such judge, mag- 
istrate or justices appears reasonable and just ; and any 
order made by such judge of the sessions of the peace 
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_judge of a county court, atipendiary magistrate, police 
magistrate or justices ahall be final. 

ff4. If such order is not obeyed within twenty-four 
hours next after the making thereof, such judge, magistrate 
or justices, may issue a warrant to levy the amount of the 
wEiges awarded to be due, by the distress and sale of the 
goods and chattels of the party on whom such order is 
made, rendering to such party the over-plus (if any 
remains) of the produce of the sale, after deducting there- 
from all the charges and expenses incurred by the seaman 
or apprentice in the making and hearing of the complajiit, 
as well as those incurred by the distress and levy, and in 
the enforcement of the order. 

AS- And in case sufficient distress cannot be found, 
^ such judge, magistrate or justices may cause the amount 
of such wages and expenses to be leaned on the ship in 
respect of the service on board which the wages are claimed, 
or the tackle and apparel thereof ; and if such ship is not 
within the jurisdiction of such judge, magistrate or justices, 
then they may cause the party on whom the order for pay- 
ment is made to be apprehended and committed to the 
common gaol of the locality, or if there be no gaol there, 
then to that which is nearest to the locality, for a time not 
less than one, nor more than three months, under ^ach 
r-iuch condemnation. 

SW. No suit or proceedings for the recover^' of wages 
under the sum uf two hundred dollars shall be instituted by 
or on behalf of any seaman or apprentice belonging to any 
ship registered in either of the said Provinces in any court 
of Vice-Admiralty, or in any superior court of record in 
either of the said Pi-ovinces, unless the owner of the ship is 
insolvent within the meaning of any Act respecting insol- 
vency forthetime being in force in Canada,or unless the ship 
is under arrest or is sold by the authority of any such court 
as aforesaid, or unless any judge, magistrate or justices, act- 
ing under the authority of this Act, refer the case to be 
adjudged by such coui-t, or unless neither the owner nor 
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the maater ie or resides within twenty miles of the place "**'*■"'** 
where the seaman or apprentice ia diacharged or put 
ashore. 

57. If any suit for the recovery of a seaman's wages is bro2gtt^- 
inatituted against any such ship or the master or owner £^^^5^ 
thereof, in any court of Vice- Admiralty or in any court of JJ^Ji^ " 
record in either of the aaid Provinces, and it appears to the •* ' 
court, in the course of such suit, that the plaintiff might 
have had as effectual a remedy for the recovery of hia 
wages, by complaint to a judge of the seasions of the 
peace, judge of the county court, stipendiary ma^trate, 
police mf^istrate, or two juaticea of the peace under this 
Act, then the judge ahall certify to the effect, and there- 
upon no costs shall be awarded to the plaintiff (a). 

ftS. No seaman belonging to any Canadian foreign no B«»in^to 
sea-going ship, who is engaged for a voyage or engage- ■^^jjj^"}*"^* 
ment which is to terminate in either of the said provinces SSS^t uta. 
ahall be entitled to sue in any court abroad for wages, **- "■ *■ '■ ^°*- 
unless he is discharged with such sanction as herein 
required, and with the written consent of the maater, or 
prove such ill usfige on the part of the master or by his 
authority, as to warrant reasonable apprehension of danger 
to the life of such seaman if he were to remain on board ; 

■ but if any seaman on his return to either of the aaid pro- 
vincea prove that the master or owner has been guilty of 
any conduct or default which hut for this enactment would 
have entitled the seaman to sue for wages before the ter- 
mination of the voyage or engagement, he shall be entitled 
to recover in addition to his wages such compensation not 

. exceeding eighty dollars as the court hearing the case thinks 
reasonable. 

5». Every master of a ship registered in either of the EjR^"!^ ^ 
aaid provinces, shall so far as the case permits, have the JJ^aJf^jJ**" 
same rights, liens and remedies for the recovery of hia y*^^", j„ 
wages, which by this Act or by any law or custom any sea- 
man, not being a master, has for the recovery of hia wages, 

(a) See Dote p. 271, ante. 
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*— ■ "*■ ^^- and if, in any proceeding in any court of Viofe-Admiralty, 
or court posaessiiig Admiralty jurisdiction in either of the 
said Provinces touching the claim of s master to wages 
any right of set-off or counter claim is set up, it shall be 
lawful for such court to enter into and adjudicate upon all 
questions and to settle all accounts then arising or outstand- 
ing and unsettled between the parties to the proceedings 
and to direct payment of any balance which is found to be- 
due (b). 

umiMtiMiof IIS. The time for instituting summary proceedings 
DUTTpioeead- under this Act, shall be limited as follows, that is to- 
say: — 

No - order for the payment of money shall be made 
in any summary proceedings under this Act, unless such 
proceeding is commenced within six months after the 
cause of complaint arises ; or if both or either of the 
parties happen during such time to be out of either of the 
said provinces, unless the same is commenced within six 
months after they both first happen to arrive or to be 
at one time within either of the said provinces. 

135. Nothing in this Act shall authorizs or justify the 
execution of any warrant or process of any Justice of the 
peace within the jurisdiction of any court of Vice- Admir- 
alty in either of the said provinces, unless such execution ' 
has been previously authorized by the judge of such court 
of Vice- Admiralty (c). 

Although the agreement engaging the crew of a ship is 
not in writing, or not in the authorized form, it is binding 
and provable in favour of the seamen, but inadmissible 
in evidence for the owner or master against him (d). 

Any seaman may bring forward evidence to prove the 
contents of any agreement under either of the Acts 
referred to or otherwise to support his case, without pro- 

(6) See Moendment aa to Inkod Watere, anlt, p. 271, and u to M. S. A. 

(Imp.), poM, p. 260. 

(c) SiiUtitut* "Colonial Court of Admiralty," for " Vice- Admiralty," 
fide anU, p. 180 ; »w, also. The Canadienm, 6 Q. L. K. 91. 
• (d) Maude k Pollock, 4th Ed., 196, note (t). 
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■dudng or giving notice to produce the agreement or any 
copy thereof (e). 

And no justice of the peace shall entertain or act upon 
4iny complaint or information under this Act, by or against 
any person belonging to or connected with any euch 
foreign merchant ship, and not being a subject ot Her 
Majesty, or exercise jurisdiction under this Act over or at 
the instance of any such person, without the consent 
of both parties to such complaint or information, or the 
consent, in writing, of the Consul, Vice-Consul, or commer- 
cial or other duly accredited agent of the country to which 
such ship belongs, first had and obtained, unless the parties 
to euch complaint or information be subjects or citizens of 
a country or countries by the terms of treaties in force 
between Her Majesty's government and the government or 
governments of which country or countries it is stipulated 
that the aasistance of British courts and magistrates shall 
be granted to the subjects or citizens of such countries, or 
one of such parties be a subject or citizen of any such 
country and the other be a subject of Her Majesty (/), 

In addition to the foregoing provisions of Dominion 
statutes it is to be noted that by the application clause of 
Part IIL of The Merchant Skipping Act, 1854-1 876,' certain 
of the provisions contained in that part apply to all ships 
registered in any of Her Majesty's dominions abroad when 
such ships are out of the jurisdiction of their respecti^'e 
governments, and to the owners, mastere and crews of such 
8hi{» ; and that the whole of such Third Fart applies to all 
ships registered in any British possession and employed in 
trading or going between any place in the United Kingdom 
and any place or places not situated in the possession in 
which such ships are registered, and to the owners, masters 
and crews of such ships respectively wherever the same may 
* be. The provisions so made applicable to such ships 
include the sections which relate to the remedies for the 
recovery of wages. 

{e) See Hayward t. Maine, 1 Kbit, N. B., 292 ; Rw. t. Wheten, 3 Alien, 
<N. B.) 270. R. S. C. o. 75. s. 1) i Ibid. c. 74, ■. 36. 
(/) R.S. C.C.74.B.29. 
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All the foregoing statutes provide for the engagement 
of seamen by articles of agreement in the form there 
prescribed with provision as to rate and payment of wages, 
etc., but the High Court (Eog.), and, by force of the 
Colonial Courts of Admiralty Act, the Exchequer Court 
of Canada has "jurisdiction over any claim by a seaman 
of any ship for wages earned by him on board the ship, 
whether the same be due under a special contract or 
otherwise" (g). 

A seaman has a maritime lien on ship and freight for 
wages earned by him on board the ship {k). 

His legal remedy for recovery of wages due ia either 
by action in rem (i) upon the Hen, in which the ship may 
be arrested by the court ; or by action in personavi insti- 
tuted in Admiralty or ot)ier courts against the master, or 
owners, or both (j). or j^ainst a part owner (k). 

A decree was made in personam, against a part owner 
for a proportionate part of the wages sued for (l). 

Mariner's wages have priority over persona with a 
possessory common law lien up to the time of the be^n- 
ning of such lien (tji). 

The maritime lien for damages arising out of damage 
done by a foreign' vessel in a collision for which she is to 
blame, takes precedence of the maritime lien of the seamen 
for wages earned by them since the collision on board 
such vessel (n). 

If the ship on board which the wages have been earned 
is lost, and insured, it has been held that the seamen are 
entitled to be paid out of the insurance money, on princi- 
ples of equity (o). 

ig) A. V. Ad. I8G1, (Imp.) a. 10. 

{h] The Heliaaf^. 2 W. Rob. 122; Tlu: 3fadonna D'ldm, Xipm: The 
yepluiu:, I Haeg. 23S j The Sidnta Cove, 2 Dods. 13 ; The Uvlubchiet, 1 W. Kob. 
14a 

(») The Xeptane. lupra. 



(*) Rare V. King, 2 Str*. 868. 

(1) Eawlinson v. Pigwi, Maiwden't Rep. 269. 

(m) The ImmacoUUa Conceiivnc, 9 P. D. 37. 

(n) The Linda Fl-ir, Swa. 309 ; The Bli/t, 8 P. D. 39. 129 C. A. 

((.) In re Dawson, IT L. T. Bankniptcy, 190 (1851). 
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Wrongful Dismiaaal. — In s wages case the court has 
jurisdiction to entertain a claim hy a seaman for compen- 
satioQ in the nature of damages for wrongful discharge 
before the term of his engagement has expired ; (p) also in 
the case of the wrongful dismissal of a master (q). 

In an action by a seaman for breach of the stipulations 
in his agreement for service, the Admiralty Division (Eng.) 
in addition to the compensation provided by the M. S. Act, 
1854, can award general damages for breach of the agree- 
ment, and for hardships incurred by the seaman through 
the vessel being employed for purposes other than those 
contemplated by the agreement (r). 

In tixing upon a qitantum merv.it where the master of 
a vessel claimed wages, the time during which he had been 
kept out of them was taken into consideration («). 

In a case where a ship having been damaged by colli- 
sion, and the seamen were idle all winter during repairs, 
the seamen were in the Vice-Admiralty Court, Quebec, 
held not entitled to wages during that period (t). 

Profit of a voyage in the nature of wages may be 
recovered as wages (w). 

Where a seaman has agreed with the master of a 
British ship for payment of his wages in British sterling or 
any other money, any payment of, or on account of, his 
wages, if made in any other currency than that stated in 
the agreement shall, notwithstanding anything in the 
agreement, be made at the rate of exchange for the money 
stated in the agreement for the time being current at the 
place where the payment is made (v). 

Shipmaster's Disbursements and Liabilities. — It was 
held by the House of Lords, May 27, 1889, in the case 
of Hamilton v. Baker (w), reversing the decision of the 

Ip) Thf (irtat Eattem, L. R. 1 A. A, B. 3M; Tht BUuitv, 3 F. D. 3G. 

(q) TU W. B. BaU, 8 C. L. T. 169. 

(r) Tht JtutUia, 12 P. D. 145. 

{*) The Providtnet, 1 Hagg. 398. 

(t) TKt Iformanton, Que. Rep. (1877) p. 303. 

(u) The Fredtrick, 6 CRob. & 

(») 62 * 53 V. (Imp.) c 46. «. *. 

(») The Sara, U A. C. 209. 
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Court of Appeal {x). and over-ruling Tke Glentanner, Sw. 
415 ; The Mary Ann, L. R. 1 A. & E. 8 ; Tke Fer<mia. L. R 
2 A & E. 65; and 7^ Ringdove, 11 P. D. 120, tbat 2^ 
Admiralty Court Act, 1861, does not give the master a 
maritime lien on the ship for disbursements. Since the 
date of that decision an Act has been passed pro^idinj; 
that :— 

" Every master of a ship and every person lawfully 
acting as master of a ship by reason of the decease or in- 
capacity from illness of the master of the ship, shall, so far 
as the case permits, have the same rights, liens, and reme- 
dies tor recovery of disbursements properly made by him 
on account of the ship, and for liabilities properly incurred 
by him on account of the ship,as a master of a ship now has for 
the recovery of his wages ; and if, in any proceeding in any 
court of Admiralty or Vice-Admiralty, or in any County 
Court having Admiralty jurisdiction touching the claim of 
a master, or any person lawfully acting as master to wages 
or such disbursements or liabilities as aforesaid, any right 
of set-oflf or counter-claim is set' up, it shall be lawful for 
(he court to enter into and adjudicate upon all questions, 
and to settle all accounts then arising or outstanding and 
unsettled between the parties to the proceedings and to 
direct payment of any balance which is found to be 
due '■ [y). 

And a similar Act has been passed by the Parliament of 
Canada as to the Inland Waters, vide, ante, p. 271, 

Upon the foregoing Act (Imp.) it has been held that 
where a ship has been chartered by the owners, and the 
charter party provides that the charterers shall pay for 
all the coals, port charges, pilotages, ^encies, and commis- 
sions, the master has no statutory lien on the ship for coals 
and other necessaries to be provided by the charterers. An 
expenditure therefor by the captain is not " a disburse- 
ment properly made by him on account of the ship " within 
the meaning of the Act. In such circumstances the master 
has no lien on the freight inasmuch as a lien on the freight 

{x) 12 P. D. 158. 

(f) C3 & 63 y. (Imp.) 0. 46, B. 1 (Hsent«d to 36th X'ogmi, 1889). 
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•depends upon the liability of the Bhip to attachment fur the 
same debt (a). 

The master of a vessel roistered at Winnipeg, in the 
province of Manitoba, and trading on lake Winnipeg, had 
in the yeara 1888-1890 no lien upon the vessel for wages 
earned by him as master. And even if such lien existed 
there was no court in Manitoba in which it could be 
enforced {«), 

The master of a vessel should render an account before 
bringing an action, otherwise costs of action may go 
against him (b). 

A master's wages may be forfeited by disregarding 
positive orders of the owners (c). 

The statutes contain provisions for the protection of 
seamen against their own improvidence, and against imposi- 
tion by others, inter alia : — 

No seaman engaged under the Seamen's Act, 187-3, 
for any ship registered in either of the said provinces, shall 
hy any engagement made in either of the said proWnces, 
forfeit hi» lien upon the ship, or be deprived of any remedy 
for the recovery of his wages to which he would otherwise 
have been entitled ; and every stipulation in any agreement 
made in either of the said provinces inconsistent with any 
provisions of the Act, and every stipulation by which any 
seaman consents to abandon his right to wages in the case 
of the loss of the ship, or to abandon any right which he 
may have or obtain in the nature of salvage, shall be 
wholly inoperative ; but this shall not apply to the case of 
any stipulation made by the seamen belonging to any ship 
which, according to the terms of the agreement, is to be 
•employed on salvage service, with respect to the remunera- 
tion to be paid to them for salvage services, to be rendered 
by such ship to any other ship or ships. K S. C- c 74, s. 45. 

And no wages due or accruing to any seaman or appren- 
tice belonging to any ship registered in either of the said 

(i) Morpul V. Cutl(«>t« a a Co. (Lim.) (H. L.), 62 L. J. Ad. 17 (1893). 

(a) Bargmui r. TA« Ship A uruni, S E. C. R. 228. 

(b) Tht FlniT dtLu, I..R.1 Ad. 49. 

(c) The Huron, 6 C. L. T. 127. 
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provinces, shall be subject to attachment from any court ; 
and every payment of wages to any such seaman or appren- 
tice shall be valid in law, notwithstanding any previous sale 
or assignment o£ such wages, or of any attachment or 
incumbrance thereon ; and no assignment or sale of such 
wt^es or of salvage made prior to the accruing thereof 
shall bind the party making the same ; and no power of 
attorney or authority for the receipt of any such wages or 
salvage shall be irrevocable. R. S. C. c. 74, s. 80. 

The law in the United States contains similar pro- 
Tisions (d). 

After a claim has been reduced to a judgment the 
aniouut may, according to the practice of the Admiralty 
Division, be paid out to the solicitor if he is authorized in 
writing to receive it (e), 

' The sections just quoted, 45 & 80, R. S. c. ~i, are not 
reproduced in The Inland Waters Seamen's Act. 

The master of a foreign ship has a right to sue for his 
wages in British Admiralty Courts, although by the law of 
his flag he may have no lien upon the ship or freight for his 
wages, the question being one of remedy, and therefore 
governed by the lex fori. But any question as to the con- 
tract must be determined either by the law of the place 
where the contract is made, or by the law of the flag (/). 
It would seem that the court now has power to give eflect 
to the municipal laws of a foreign state in fav9ur of a sea- 
man so far as they relate to the contract and not to the 
remedy, not applying merely the general maritime law (g). 

Both masters and seamen have six years in which to 
bring suit in Admiralty (/(), except in Canada, as .specially 
provided in Dominion Statutes. Vide R, S. C- c. 137, a 14, 
s-s. 5, and ante, p. 9. 

A treaty between Great Britain and the United States 
respecting Merchant Seamen deserters, signed at Wash- 
Id) The John E. Bolhrnok, 7 Benedict, 396. 
(() Wms. J[ R 301 ; Coate, 2nd Ed., 130, 390. 
(/) Wrot&B. 201. 

(ff) A. C. Act, 1S6I, 8. 10 : The Cid'-n, Lunh. 202. 
(*) Wnis. &B. 207. 
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ington, June 3, 1892. [BatiUcationB exchanged at Wash- 
ington, August 1, 1892] , contains the following : — 



The consula-general, consuls, vice-consuls and consular 
agents of either of the high contracting parties, residing in 
the dominions, possessions, or colonies of the other, shall 
have power to require from the proper authorities the 
assistance provided by law for the apprehension, recovery, 
and restoration of seamen who may desert from any ship 
belonging to a subject or citizen of their respective coun- 
tries while in the ports of the other country. If, however, 
any such deserter shall have committed any crime or 
offence in the country where he is found, his surrender or 
restoration may be delayed until the proper tribunal before 
which the case shall be pending, or may be cognizable, 
shall have pronounced its sentence, and the sentence shall 
have been carried into effect. 

It 18 understood that the preceding stipulations shall 
not apply to the subjecto or citizens of the country where 
the desertion shall take place. 



The pi^ent treaty shall be ratified, and the ratifica- 
tions shall be exchanged at London or at Washington 
without delay. 

ARTICLE III. 

The present treaty shall come into operation at the 
expiration of thirty days from the date of the exchange of 
ratificationa It shall remain in force for five years after 
that date, and thereafter until terminated by a twelve 
month's notice to be given by either high contracting party 
to the other. 

In force by order in council of August 18, 1892. Vide 
Canada Gazette, Vol. xxvi. p. 562 (i). 

(i) See sUo R. S. C. c 74 & T5, as to Deaertere. 
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Ownership. Possession, Kestraist. 

Before the A. C. Act, 1861, Admiralty only had juria- 
■diction to decide questionB of title or ownership of a 
ship, or the proceeds of a ship remaining in the registry, 
when such questions arose in a cause of possession, salvage, 
-damage, wages, or bottomry (j). 

But the 8th section of that Act extended the jurisdic- 
tion to the deciding of all questions arising between the 
co-owners, or any of them, touching the ownership, poa- 
«eBsion, employment, and earnings of any ship registered 
in any port in England or Wales (for which " Canada " is 
here to be substituted as to the jurisdiction of the 
Exchequer Court as a Colonial Court of Admiralty, (aee 2 
■Col. Cts. Ad. Act, 1890, p. 179, ante),— or any share there- 
of and to the settling of all accounts out standing and 
unsettled between the parties in relation thereto, with power 
to <lirect the ship or any share thereof to he sold, and to 
make such order in the premises as to the court should 
seem fit. 

Where a ship is wrongfully detained, the ship itself 
may be arrested and proceeded i^inst, and a decree ob- 
tained restoring it to the owner's possession, and the court 
will enquire into the validity of an alleged sale, or concern- 
ing any other circumstances which affects the' rights of 
property in the ship (k). 

In the case of a sailing yacht of 3 tons, unregistered, a 
co-ownership action was dismissed, by the Maritime Court 
of Ontario (I). 

The court inclines against dispossession and requires 
the plaintiff claim to be clearly proved (m>. 

The court had even when its jurisdiction was more 
restricted, authority to decree possession of a vessel to the 
owner who has been deprived of it by force or fraud (n). 

0) 3&4 V. e. 6S1.6. 

ik) The Elix% Cbmi'ih 1 Spk. 36 ; Tht Xmprtf, Sw. 160 : The aianjo«, Sw. 
145 ; The Vielor, 13 L. T. N. 8. 21 i The Margaret MitcheU, Sw. SgS; Tht 
Auttralla. S». 486 ; The BoniUt, Laab. 292; The Horloek, 2 P. D. 2*3 ; Tht 
Aw, L. R. 4 A. ft E. 6. 

(0 The Bteur, 24 U. C. L. J. 281. 

(.1) Tht rtetorin, Sw. 408 ; 5 Jur. N. %. 304. 

(n) The fiaifriM otherwise Tht RappaKavjuk, 30 L. J. Ad. 9. 
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Where there are several ownei-s of a ship, and the- 
majority in interest wish to send her upon a voyage, 
and the minority have poeseesionof the ship and decline to 
let her go, the majority may arrest the ship and proceed for 
a decree of possession to enable them to send her upon the- 
voyage (o). 

But the plaintiffs may be compelled to give security for 
the safe return of the ship to an amount sufficient to cover 
the value of the shares of the minority ( j>). 

The minority on the other hand may bring an action of 
restraint against the majority, arrest, and detain the ship 
until security is given for her safe return {q). 

The court will entertain actions by part owner or 
owners against co-owners to prevent them from damaging 
their rights or interests (r). 

Restraint. — In an action of restraint by the owner 
of 2/64th shares against the other owners he obtained 
bail (s). 

Where there is an equal division of voices and interests 
as to undertaking a particular voyage or adventure, 
Admiralty Courts in the United States have decreed a sale- 
of the ship it). 

In England a change of possession upon petition of the 
minority of interest has been refused (it). 

The Admiralty Courts Act, 1861, a. 9, empowers the 
court in suits between co-owtfers to direct the sale. But it- 
will not exercise the power of sale conferred upon it 
by ordering the sale of a ship, unless a part owner 
— whether he be the owner of a minority or majority of 
shares — makes a very strong case, and in the opinion of* 

{o) Tke SlBi DrafeT, 1 Rob. 387 ; T%t Ktnt, Lush 495 ; Tkt Elizabiik atut' 
Jane, 1 W. Bob. 282 ; The Iibu, Br. and Liuh, 6S. 

ip) The ApoUa, 1 Hagg. SOS. 

[g] Haly v. Goodnoii, S Mer. 77 ; Tkt rindolata, 13 P. D. 42. 

(r) Abbott on Sbippbff, 13th Ed. S6. 147, 740. 

(«) The Engtand, 12 P. D. 32 ; Orof A. BfmtUtrff, 2 Splc, 30; Th* 
FaliMn, 6 P. D. 169. 

(t) Skrime V. The Sloop Bopt, Bee. 2 ; The Brig Seneea, Gilpin 10. 

(u) 9ee The Valianl, 1 W. Rob. 64 ; Hie Egmftienne, I Hagg. 346 □ ; 
The Elitaieth and Jane, 1 W. Rob. Tt%. 
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tiie court the Bale will be to the advant^e of all« the 
owners {v). 

In such actions the shares of the plaintiffe may be 
appraised, and before a sale by auction is ordered, the 
defendants are j^ven the option of purchasing such shares 
at the appraised value (w). 

Ovmerakip. — It was held that the provisions of the 
M. S. Act would not prevent property in a ship from passing 
to the assignee in insolvency, under the Insolvency Act, 
1876, Canada (ic>. 

In England the Admiralty Division will appoint s 
receiver in a co-ownership suit where circumstances exist, 
which, in the opinion of the court, render such a course 
just and convenient (y). 

In actions of possession, if the ship is foreign, notice of 
the action must be served on the consular officer of the 
State to which she belongs (s), before a warrant for her 
arrest will issue. 

It is with the greatest reluctance that the court 
adjudicates in suits of possession where foreigners alone 
are concerned (a). 

But the Admiralty Division in England has juris- 
diction to, and will, on the intervention of the repre- 
sentative of a foreign State, or by consent of the parties, 
entertain a cause of possession or mortgage of a foreign 
ship belonging to such State, so far as to ascertain 
the true position of the claimants and the nature of 
their title, and will, wliere it is for the advantage of the 
parties, order a sale of the ship (b). 

All courts having Admiralty jurisdiction in any of Her 
Majesty's Dominions have power to remove the master of a 
ship upon application by the owner, being within the Juris- 

(v) n< Marian, 10 P. D. 4. 

(id) Wms. t B. 28. 

(z) Jones V. Kioney, 11 S. C. R. 708. 

(f) Tht AmpthUl, 5 P. D. 224. 

(i) Rule 37, p.2!,anU. 

(a) Tht Orcjf A. Bermlorff, 2 Spinka, 30. 

jb) Tht EvangelMria, 46 L. J, Ad. 1 ; 3 A«p. N. S. 264 ; 3& L. T. 410 ; 25 
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■diction of the court, or by tlie part-owDer or consignee, or 
by the agent of the owner, or by any certificated mate, 
or by one third or more of the crew of such ship, and upon 
proof on oath to the satisfaction of the court that such 
removal ia necessary. And the court may appoint a new 
master (c). 

The fact that a master of a ship is also a part-owner, 
dues not atfeet the construction of the contract under which 
he is master, as to the question of dismissal {d). 

In actions of possession in Admiralty the master of a 
ship who retains possession against the will of the owneni 
may be dispossessed. Where the master is not a part-owner, 
the court will order him to deliver up possession whenever 
the majority of the owners are unwilling that he should 
retain possession ; where the master is a part owner the 
court usually reijuires some special reason to be shown for 
his removal, but even in this case will usually remove him 
on the application of the majority without inquiring 
minutely into the causes of their dissatisfaction (e). 

If during the progress of a voyage the master of a 
Canadian foreign sea-going ship, or of an inland ship is 
superseded, quits the ship, or is succeeded in command, he 
is to deliver to his successor the ship's certificate of registry 
and documents relating to the navigation of the ship and 
to the crew which are in his custody, under the penalty 
there mentioned ; and his successor should, in case of said 
sea-going ships, enter in the log book a list of the docu- 
ments so delivered to him (/). 

The master of a vessel has no power to sell her so as to 
affect the insurers, except under circumstances of stringent 
necessity; such circumstances as after sufficient examination 
of her condition, after every exertion in his power, within 
the means at his disposal, to extricate her from peril, or to 
raise funds for her repair, leave him no alternative but to 
sell her as she is (g). 

(e) M, 3. A. ISM, >. 240. 

(d) Guildfurd t. Anglo-French Steamehip Co., 9 S. C. B. 303. 

(<) Wmi. t B. 23. 

(/) R. 3. C. c. 7*, ». 105; Ibid, c 76. •- 29. 

(g) The Cobeqnid idtnae Innirftnoe Co. and Bartmux, L. R. 6 P. C. 319. 
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IfOBTOAGES. 

By an Act to improve the practice and extend the Jans- 
diction of the High Court of Admiralty of England it was 
provided that whenever any ship or vessel shall be under 
arrest by process issuing from the said High Court of Ad- 
miralty or the proceeds of any ahip or vessel having been 
so arrested shall have been brought into and be in the 
registry of the said court, in either such case the said court 
shall have full jurisdiction to take c<^^izance of all claims 
and causes of action of any person in respect of any mort- 
gage of such ship or vessel, and to decide any suit instituted 
by any such person in respect of any such claims or cause of 
action respectively (A). And by another Act, also to extend 
the jurisdiction and improve the practice of the High Court 
of Admiralty, it was further provided that the High Court 
of Admiralty should have junsdiction over any claim in 
respect of any mortgage duly r^^tered according to the 
provisions of The Merchant Shipping Act, 1854, whether 
the ship or the proceeds thereof were under the arrest of 
the said court or not (i)- This latter provision was adopted 
by the Parliament of Canada by 51 V. c. 39, as to Ontario 
which enacted that the Maritime Court of Ontario should 
have jurisdiction over, any claim in respect of any mortgage 
upon any ship or vessel now or hereafter duly registered 
in the province of Ontario, whether the ship or vessel, or the 
proceeds thereof, be under arrest of the court or not; and 
that the jurisdiction thereby conferred might be exercised 
by proceedings in rem, or m personam. 

The rights of mortgagees were protected by The Marl' 
time Court Act for Ontario (j), b. 14, s-ss. 5 & 6, as 
follows : — 

" No right or remedy in rem given by this Act only 
shall be enforced as against any subsequent bona fide pur- 
chaser or mortgagee of a ship, unless the proceedings for 
the enforcement thereof are begun within ninety days from 
the time when the same accrued : 

(A) 3 A, 4 V. & 66, s. 3 p. 193, anU ; Maclftchkn's Merehant Shipping, 4th 
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" No right or remedy in rem given by this Act, except 
A right or remedy in rem for the wages of seamen and 
other persons employed on board a ship on any river, ]ake, 
canal or inland water, of which the whole or part is is the 
province of Ontario, shall be enforced as against any bona 
fide mortgagee under a mortgage duly executed and regis- 
tered prior to the first day of October, one thousand eight 
hundred and seventy-eight." 

As to which provisions of The Maritime Court Act, it is 
enacted by The Admiralty Act, 1891, ante, 'p. 9. that they 
shall apply to any proceedings instituted in the registry of 
any Admiralty distnct in the province of Ontario." 

A mortgage of a ship should be in the form prescribed 
by statute, and registered with the registrar of shipping at 
the port at which the ship is registei-ed [k). A power of 
sale is incident to the mortgage (I) ; but a power of sale is 
not essential to a mortgage (m). 

The mortgagor retains all the rights and powers of 
ownership subject to the mortgage, and all his contracts re- 
lating to the ship will be valid, provided he does not impair 
the security of the mortgagee («). 

Where a beneficial charter-party has been entered into 
by a mortgagor in possession, the mortg^ee cannot object 
to ita being carried out, simply upon the ground that the 
effect of carrying it out will be to remove the ship out of 
the jurisdiction of the court, and to render it difficult for 
him to enforce his mortgage security (p). 

By virtue of a. 11, above cited, of the Admiralty Act,. 
1861, a registered mortgagee can institute on action and 
have the ship arrested and detained until bail be given to 
the amount of his claim. The jurisdiction thus conferred 
may be exercised in rem, or in personam ( p). It is confined 
to registered mortgages (q). 

{k] K, a C. c 72, pt. 8 ; M. a A. i. 86. 

{I) R. a. C. 0. 72, s. T3 ; M. S. A. a. 71. 

{m) Dickenson v. Kitchen, 3 £1. ft BL 799. 

{n) R. S. C. c. 72, B. 36 ; CoUinE v. Lamport, 34 L. J. Ch. IK. 

(b) TJu Fanehon, 5 P. D. 178. 

ip) 24 V. 0. 10, a. S6. 

(f ) nnd. 1. 11. 

■.I.A.— 19 
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Ab a general rule the court exercises its Jurisdiction by 
selling the ship to meet the claim of the plaintiff (r). 

The jurisdiction as to mortgages not so registered is 
only exercised where the ship is under arrest or the pro- 
ceeds in court (f). 

Aliena. — It has been held that there is nothing in the 
M. S. Act to prevent an alien from being a mortgagee of a 
British ship (t). 

The mortgagee is not by reason of his mortgage to be 
deemed to be the owner of a ship (u). But he may take 
possession on default, and to enable him to do so may pay 
a claim to obtain the release of the ship as in the foUowino; 

The plaintiffs were mortgagees of 48-04th shares. The 
master having brought an action in rem against the vessel 
&nd arrested her, the plaintiffs paid the amount of his 
claim in order to obtain her release, and to enable them to 
take possession under their mortgage. The plainti^ then 
sued defendants, the owners of the 16-6-lth shares, to 
recover the amount paid to the master, and it was held 
that aa the mortgagor and the other co-owners were sever- 
ally liable for the disbursements paid by the master, and as 
the plaintifis could not obtain possession of their shares as 
long as the vessel was under the arrest of the court they 
were entitled to recover fi-om the defendants the amount 
paid by them (v). 

Under the M. S. Act, 1854, and the 3rd section II. S. 
A^meTidment Act, 1862, the court will look behind tlie 
register to the real character of transactions between 
co-owners, and treat as a mortgage that which is on the 
face of it; an absolute transfer, if it should appear that 
such was the intention of the parties {«.'). 

(r) The Fairlie, S7 L. J. Ad, 66;— 7^ Emnseliitria, ubi »Kpj-a. 
(()3 ft 4T.C 65 B. 3, p. 193,- Tbt Ztow«ftorp«, 2 W. Rob. 80; The rmH- 
(udc. Ibid. 223 

it) CooKtoch-r. Hftirii, 130. K. 407.* 

(u) R. a. C. o. 73. I. 36 ! M. S. Act, (. 70. 

(r) The Orchu, 16 P. D. S8 C. A, 

(w) The InmifaUen, 1 A. ft K 72. 35 L. J. Ad. 110 ; 2 Asp. 470. 
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A mortgagee not in possession is not enabled to nmin- 
tftin an action of restraint by s. 70, M. S. Ad (x). 

Priority. — Tlie claim of a mortgagee, whether in posses- 
sion or not, ranks below the claims of persons having mari- 
time liens on the mortgaged ship for bottomry, salvage 
damage, wages, or master's wages and disbursements {y). 

A person having a possessory lien for work done to 
the ship by order of the mortgagor in possession can liold 
same as ai^ainst a mortgagee {z). 

A registered mortgage is entitled to take precedence of 
a claim for necessaries or repairs (a) 

By the sale of a ship under execution in action in 2>er- 
sonam. the purchaser acquires only such title as the parties 
to the action possessed; and the judgment though of a 
foreign court (viz., at New Orleans) was held not binding 
on tlie mort^gees or on the courts in England (b). 

The claim of a registered mortgagee is entitled to pre- 
cedence of a claim for damage to cargo under the 6th section 
of A. C. Act, 1861(c). 

Where there are several mortgages they take priority 
inter se according to the order of time in which they are 
recorded (d). 

Unregistered mortgages are good as against every one 
except registered transferees or mortgagees, but will be 
postponed to a registered mortgage even although the 
latter was made at a later date (e). 

A registered mortgt^ee may, according to the practice 
of the High Court (Eng.) in Admiralty, claim a foreclosure ; 

(x) The /nnti/nUm, Mipm. 

{y) The Bold Buetleaeh, Moo. 7 P. C. C. 267-2S1 ; The Mary .4nn, L. R. 1 
A. ft B. B ; The Fenmia, L. R. 2 A. £ E. 6S. 

(t) The Sherbro, L. J. Ad. 28 ; The Saiannah Thrift. 4 Asp. 254. 

(a) The Beinrich Bjorn, 10 P. D. A. C. 44, overrulinK 7%e Ella A. Clark. 
Br. ft L. 32. 

^b) Sijapaoa v. Fogo, 29 L. J. a. 697 ; Seeui if the judgmeot had been tn 
rmv CutriqusT. Iiiirie,30L. J.O. P. 177. 

{c) Tht Pievt auptrum, L. R. G P. C. 482. 

(d) R. S. C. o. 72, 1. 35, jHxf ; M. S. A. a. 66; Coombea v. Mansfield 
24 L. J. Chy. 613. 

(e) Ktdlh V. Bomnra, L. R 1 C, P. D, 723 ; Wibon v. Wilson, L. R. 14, 
Eq. 32. 



.dbyGoogle 



292 Exchequer Court — Admiralty. 

e. gr., where such a mortgagee of ^ shares of a British 
ship claimed a decree of forsclosure, or in the alternative a 
sale of the mortgaged shares, and the mortgagor appeared 
as defeadaat, but made default in pleading, the conrt 
ordered that the defendant should be precluded from all 
equity of redemption in the mortgaged shares unless the 
amount due on the mortgage was paid within a month (/). 
A mortgagee of a ship decreed in a salvage action to 
be sold, waa allowed by the court, on application, to bid as 
a purchaser at the sale (;/). 

Pilotage. 

Claims for pilotage may be enforced in Admiralty (k). 

A pilot is a mariner, and as such may sue for bis wages 
in Admiralty (i). 

The court might moderate or supersede extortionate 
contracts made under pressure of necessity arising out ot 
the situation of a vessel at sea (j). 

No pilot is bound to go on board a vessel in distress to 
render pilot service for mere pilotage reward ; if he did 
take charge of a vessel so circumstanced he would be 
entitled to a salvage remuneration (k). 

Under The Vice-Admiralty Courte Act, 1863, (now 
repealed) those courts had jurisdiction over "clums in 
respect of pilotage." Sea 10, s-s. 3. 

By section 57 of The Pilotage Act of Canada, the 
employment of a pilot is not compulsory (0- 

Pilots and pilotage in Canada are under the department 
of the Minister of Marine and Fisheries (m). 

The Act provides against a pilot being taken to sea 
without his consent, or beyond the limits for which he is 

(/) Tht BuOenaere, Wnu. ft B. SB o. 

(o) The irOtent, 1 W, Rob. 172. 

(A) The Nelion, C. Rob. 227 : The BrfvamiH FranUiit, ib.SSO-, Tht Bet, 
2Dod>. 496; The Dmithorpe, 2 W. Rob. 73; The Pludit, bluart't Bep. (L. C} 
60. 

(0 Row V. Walter, a WiliL 264. 

(» The Ifelton, mp.; aee also The Atolut, L. R. 4 A. & E. 29. 

Ik) TkeFrederiek.l W. Rob. 17. 

(/) R. S. C. c 80, and see 7^ Wav^et, T. A. D. 84. 

(m) 55-56 V. c 17, Scheduls. 
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licensed, and for compensatioD to him in case of breach of 
that provision (n). 

Effect was given to this provision by the Vice- Admiralty 
Court of Quebec, the court at the same time considering 
bow far the provision was or was not repugnant to section 
357, M. S. Act (Imp.) (o). 

Towage. 

Towage is one of the matters specified in s. 6 of 3 & 4 V, 
c. 66, p. 193, ante,it having been thereby enacted that the 
High Court of Admiralty (now the Admiralty Division of 
the High Court, Eng.), should have jurisdiction to decide 
all claims and demands whatsoever (as there enumerated) 
inter alia, " in the natare of towage." This subject of 
jurisdiction was described in Z7(fi Vice-Admhully Courts 
Act, 1863, now repealed as " Claims in respect of Towage." 

It has recently been decided that the provision first 
named gave no maritime lien. 

An action was brought in the Chancery Division by a 
holder of mortga^ debenture bonds of a company on 
behalf of himself and the other holders of like bonds, for 
the realization of their securities, and a receiver was 
appointed, and an order made for winding up the company, 
and official liquidator appointed. The owners of four steam 
tugs, creditors of the company, asked for a declaration 
that they were entitled to a lien for towage services upon 
the vessels of the company, and to be paid their claims in 
full, with coste out of the proceeds of sale of the vessels of 
the company. It appeared that the services rendered were 
ordinary towage of tlie vessels in and out of the harbour, 
and for accelerating their speed. Held (following opinions 
expressed in The Henrich Bjorn, 11 App. Cas. 270), that 
the Act, 3 & 4 V. c. 65, s. 6, did not create a maritime lien 
for ordinary towage services rendered to a ship, not in 
the nature of salvage. Jurisdiction as to towage existed 
before that Act, but with no maritime lien (p), 

(n) R. a C. c 80, 8. 39. 

(oj The FarcmU. 7 Que. L. R. 380 ; 2 Carturight, 378. 
{p) Weitnip V. Great Yaroiauth Steam CarrfinR Co., L. R. 13 C. D. 241 ; 
The Sara, U App. Cas. 309. 
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Where there \a neirligence in the performwice of tow- 
age services resulting in the loss of the vessels. to which 
the service is being rendered, the ownetB of the tugs are 
liable (q). 

The owners of a steamship were held bound by a tow- 
age contract entered into by a person employed by them 
to superintend — (althouj^'h not the master) — the towage of 
the vessel in sections, it being too large to pass through the 
canals on the course to its destination, and a judgment for 
the tug owners upon proceedings in rem. was upheld by 
the Supreme Court. For report of judgment on appeal by 
the Registrar of that court see Cassel's Dig. 1875-1893, 
p. 582 (r). 

Services begun as towage may become salvage ser- 
vices {»). 

A tug has the right to cast off her tow in stress of 
weather when the latter is overrunning her ((). 

NECES.SARIES. 

By 3-4 V. c. 65, a. 6, p. lOZ.ante, jurisdiction was conferred 
upon the High Court of Admiralty to decide all claimsAnd 
demands whatsoever for necessaries supplied to any foreign 
ship or seagoing vessel ; and by 24 V. c. 10, s. 5, p. 195, ante, 
that jurisdiction is over any claim for necessaries supplied to 
any ship elsewhere than in the port to which the ship be- 
longs, unless it is shown that>at the time of the institution 
of the cause no owner or part owner of the ship is domiciled 
in England or Wales. These two statutes are to be read 
inpuri ^nnteria (w). 

The following things have been held to be necessarisfi : 
Cables and rigging. The Sophie, 1 W. Rob. 368 ; .clothing 
for the crew. The Feronia, L. R. 2 Ad. 65, 37 L. J. Ad. 60 ; 
a screw propeller for a steamship, Tlie Hecla, 1 Spk. 441 ; 

(q) Sewell v. Brititih Calumbik To»ing and Traofportation Co., 9 S. C. 
Rep. 629. 

(r) TKe AOiahasM, Conadika Pacific Rj. Co. v. Neelim, 5 C L. T. 600, 
and Caasel's Dig. tupra. 

(«) Vide ante, p. 217 ; we also rA« Btrman Lvdmig. Y. A. D. 211. 

(0 TKt BeytrUh Bjom, 10 P. D. 44, 60. 

(«) Tht ChaUengtr, H Q. L. R. 135. 
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•oppering. The Tkv/rlani, 32 L T. X. S. 841 ; money paid 
for the insurance of freight, The Riga, L R. 3 Ad. 616, 
41 L. J. Ad. 89 ; deck dues, The St. Lawrence, 6 P. B. 
250, 49 L. J. Ad. 82 ; necessaries include raoney advanced 
for their purchase. The Sophie, vhi suprj. The Anna, 46 
L. J. Ad. 98. 

A claim for broker^^ on a charter party obtained for 
a foreign ship is not a claim for necessaries supplied to a 
foreign ship {*;). 

The insurance of a ship is not a " necessary " (w). 

The extent of the jurisdiction of the High Couit 
in Admiralty and the rights of material men have recently 
been defined in certain cases severally appealed to the 
Privy Council and the House of Lords. The first of these 
cbsee was on appeal from the Vice-AdmiraltyCoart of Gib- 
raltar, and it was held that no maritime lien attached to a. 
ship in respect of coals or other necessaries supplied to it,, 
and that Vice-Admiralty Courte had not (apart from stab- 
ate) more than the ordinary Admiralty jurisdiction, i. e. 
as it existed before 3 & 4 V. c. 65 enlarged it. The Vice- 
Admiralty Act, 1863, s. 10, ss. 10, did not create a maritime 
lien with respect to necessaries supplied within the pos- 
session (x). 

In 1886 the House of Lords considered the same subject, 
upon appeal from the Court of Appeal, in an action for 
necessaries the nature of which appears in a contract- 
set out in the report of the case in the Court of Appeal, 
whereby it appeared that the plaintiff had agreed with 
G. A., oftTier of ^th shares, and sole managing owner, of 
a foreign (Norwegian) ship then at the Port of liverpool, 
to advance £600 for necessaries which G. A. agreed to repay 
with interest on return of the vessel ; shortly after which 
transaction, and prior to the commencement of the acbion> 
the shares of G. A. were sold to N. A. and others who were 
defendants in the action. Fry, L.J., in giving the jndg- 
meirt of the Court of Appeal said : — 

(r) TheMariaitTU ]8i>l. P. 180. 
(as) Titf Golden Sea, 7 P. D. 194. 
{l<) Tin Bio Tinto. 9 App. Cas. 353, 1883. 
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" The question in thU action is whether the ptesent 
owners can be affected with liability under the contract of 
23r(! March, 1882,. and as they were not parties to that 
transaction, they can only be so affected if the contract in 
question created a chaise upon the ship which they pur- 
chased." And at p. 60-61, — " In our opinion the two statutes 
1S40 and 1B61 ought notwithstanding the observations of 
Mellifih, L.J., in The Two Ellens, L R. 4 P. C. 161, to be con- 
strued in pari materia, aud we think that the decision of 
the Privy Council in that case lends contirmation to the con- 
clusion at which we arrive, namely, that whilst the statute 
of 1840 has enabled the material man to enforce his claim 
in the Admiralty Court, and as one means has given him 
a right to arrest the ship, it has given him no maritime 
lien, and consequently no right of action against the ship 
until action brought " (y). 

"It does not appear to us probable that the legislature, 
whilst giving a remedy against both foreign and> British 
ships, should have created a lien in the one case which it 
did not create in the other. To hold that the remedies are 
alike in the two cases is, we think, more consistent with 
international comity than an opposite decision would be." 
And it was held, (reversing the decision of Sir J. Hannen), 
ihat before the Act 3 & 4 V. c. 65, s. 6, there was no 
maritime lien on a foreign ship for necessaries supplied to 
her, that that section did not give any maritime lien, but 
only a right to seize the ship on the institution of an action, 
and therefore that the plaintiffs were not entitled tn 
recover against the vessel (2). 

When the case came before the House of Lord the only 
question, as stated at p. 271, raised by the appeal was 
whether the plaintiffs had a maritime \\6n for the advances, 
and the argument of Sir R. Webster, for the defendants 
brought out the following pointfi : 

Prior to the Act, (3 & 4 V. c. 65 ) some proceedings in rem 
■were independent of maritime lien, e. gr., actions between 
co-owners, of possession and of restmint. Therefore it is 
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not a correct statement of law to say that whenever there 
are proceedings in refh. there is a maritime lien. It is 
clearly established that similar words in 24 V. e. 10. and 
other Acts do not confer a maritime lien ; citing The Two 
MUtia (a), and The Rio Tinto {!>). 

And the learned counsel admitted that the decision of 
this case would not effect the authority of those cases 
decided upon questions of priorities when the Admiralty 
Court being seized of the proceeds of tlie sale of a ship 
exercised its equitable Jurisdiction in distributing those 
proceeds amongst the various claimants, (p. 275) 

Lord Watson, in giving judgment said, (p. 277) : — 

" The remedy in rem is obviously an appropriate one in 
the case of a plaintiff who has a right of property or other 
real interest in the ship, or a claim of debt secured by a 
lien which the law recognizes. We have been informed 
that under the recent practice of the Admiralty Court the 
remedy is also given to creditors of the ship owner for 
maritime debts which are not secured by lien ; and in that 
case the attachment of the ship, by process of the court, 
has the effect of giving the creditor a legal nexim over the 
proprietory interest of his debtor, as from the date of the 
attachment." 

The judgment of their lordships as stated in the head- 
note of the report was that : — 

" The Statute 3 and 4 V. c. 65, s. 6, does not give a 
maritime lien in respect of necessaries supplied to a foreign 
ship in an English port. The plaintiff advanced to the 
part-owner of a foreign (Norwegian), ship then at Liver- 
pool, money for necessaries for the ship. The part-owner 
having sold his interest in the ship to the defendants, the 
plaintiffs brought an action in rem for the amount of the 
advances ; and it was held by the House of Lords affirm- 
ing the decision of the Court of Appeal (10 P. D., 44 
reported there as the Heinrich Bjorn), that the action could 
not be maintained " (c). 

(o} L, R. 4 P. C. 161. 

(A) 9 App. Cm. 306. 

(<) Northoote v. Ovrnen of tha Hmrich Bjorn. The Benrich BSom, 11 
App. Cu. 270. 
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viz., after a writ of summons has issued a warrant for 
arrest of the property may be issued upon an t^davH 
stating inter aim, the natioiial eharctcter of tice ehip, 
antd that to the beat of the deponent's bdief, no owner or 
part owner of the ship was domicUed tvithin CanadatA 
the time when the neces»nrie« were supplied (d). 

The Admiralty Division of the High Court in England 
cannot entertain an action for necessaries sQpplied to a 
British ship the owners of which are domiciled in Qreat 
Britain (e). 

Building, Eqcippisg asd Kepairing. 

Those wliose trade it is to build, repair or equip ships 
are commonly called material meu (/). 

The possessory lien of the ship-wright is superior to all 
claims except liens actually attaching at the time of iihe 
ship coming into liis hands (^). 

And Admiralty in taking the vessel out of his possee- 
fiion will respect his claim (ti). 

Under The Vice-Admiralty Courts Act, 1862, repealed 
by The Colonial Courts of Admiralty Act, 1890, there was 
jurisdiction over " claims in respect of building, equipping 
or repairing, within any British possession, of any skip of 
which no owner or part owner was domiciled within the 
possession at the time of the work being done." The pro- 
vision of The Admiralty Court Act, 1861, p. 195, ante, gives 
Admiralty jurisdiction over such claims — " if, at the time 
of the institution of the cause, the ship or the proceeds 
thereof are under arrest of the court," without reference to 
the owners domicile. 

The liability of owners of ships, and the power of 
masters to bind them, is governed by the law of the 
country to which the ship belongs, rather than by general 
maritime law (i). 

{d) PA«es 2fi-28 and;. 

(«) The Dmuc, L. B. 3 a. &: E. 135 ; and see TV Smmii, Y. A. D. 1S2. 

(/) The XeptUTU, 3 Haftg. 142. 

is) The Guttaf, Luth. 506. 

(A) Coote'a, Ad. P(. 14. 

(t| Lli^d T. Guibert, L R. 1 Q. B. 119 ; UBclacbUn'g Meroluut StuMonf, 
4Ch £d., 171 ; Pope v. Nktkenon, 3 Stoiy (Am.) 4f». 
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In the United Stntea no lien is created by supplies 
fumiahed a ship at her home port, i.e., her port of .registry 
or enrolIni»nt, or at a port where ber owner presides (j). 
And the Supreme Court, U. S., has held that thei«:ia, in the 
caseof domestic ves8elB,no lieu for neceasariestunlesathe local 
law oE the particular state where they were supplied creates 
such lien (k). But there is a maritime lien for necessaries 
supplied to a foreijpi ship (I), and for this purpose the 
States ai'e foreiji;n to each other (m). 

Referring to a dictum in a previous case to the effect 
that the mfiin object of the Act of 1M40, was to assimilate 
the law of England to the genei'al law of the maritime 
states of Europe, Lord Watson says, (p. 279) : " I have 
already indicated that that appears to me to be an assump- 
tion inconsistent alike with the title and preamble of the 
Act and with the character of its provisions. Many foreign 
states whose systems of jurisprudence are based on the 
civil law admit a maritime lien for necessaries, but the 
ground upon which the courts of England have declined to 
recognize such a lien is not, in iny opinion, that it is 
opposed to some rule or principle peculiar to English law ; 
but that it is contrary to the general principles of the law 
merchant " (n). 

Time of Attachment of Lien. — The lien takes effect 
from the moment of the arrest of the ship. Where, 
therefore, such an action was commenced gainst a 
vessel belonging to a limited company, and the com- 
pany, after a warrant of arrest had been served, was 
ordered to be wound up, it was held that the official liqui- 
dator had no claim to the proceeds of the vessel in the 
hands of the court as against the plaintiff (»), 

But in actions for necessaries the court exercises its 
jurisdiction in rem in the manner indicated in Rules 35-37 

(}) HeaiT on Admiralty (Am.), 139, IJl. 

ik) The Oeneral timM, i Wbeat, 43S. 

it) Henry (Am. (,127. 

(m) 2 CDDklinga, U. S. Ad., 4il3 ; The Uenend JitfifKi, 1 Sproctue, 554. 

In) Northcote v. The Ownen of The Henrich Bjom, uki lupni. 

{o) Tkt CeOa. 13 P. D. 82 C. A. 
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Mr. Moclachlan, id the 4th edition of hia valuable work, 
p. 113, dteo The Two Ellens. L R 3 Ad. 345, as authority 
for the statement that the word " necessaries " would cover 
repairs and equipping; and obeervea that the meaning 
given of the term " necessaries " by Lord Tenterden, in 
Webster v. Seekamp, 4 B. & Aid. 352, was adopted by the 
Admiralty judge in the case of The Riga, L. R. 3 Ad. 516, 
viz. : " What a prudent man, it present, would do under the 
circuinstancea in which the agent, in his absence, is called 
upon to act ; whatever is fit and proper for the service on 
which a vessel is engaged; wliatever the owner of that 
vessel, as a prudent man, would have ordered if present at 
the time." 

It has been held that by paying the claim of a material 
man the money so expended may be recovered as neces- 
saries {p), and in that case it must be shown that no owner 
or part owner of the ship was domiciled within Canada at 
the time when the necessaries were supplied, as well as the 
national character of the ship. Rule 37 (b), ante. 

An action %n rem, may be instituted and a warrant of 
arrest issued upon a claim for building, equipping, or 
repairing any ship, if the ship, or the proceeds of the ship, 
are under the arrest of the court ; Rule 37 (c), ante. 

Matters Arising Incidentally. 

British Admiralty Courts have jurisdiction as to charter- 
parties, general average, bills of lading, freight, demturage 
and insurance when claims respecting them arise incident- 
ally in actions within its special jurisdiction {q). 

(p) The Albert Cnuby, Lush. ♦*. 

(q) CliMler», TKt Jaederen, 1892, P. 351 ( The Argeatino, ufti'. mpra ; Hie 
Beinrieh, L. R. 3 A. & E. 424 i The Carron Park, 6 Aap. 543 ; Geoenl avenffe. 
The Oquendo, 3 Asp. N, S. 668, Cargo ex The AnnU M. Allea. 3 C. L. T. 108 ! 
Galuo, 2 Moo. P. G. N. 3. 216 ; The Gorge ex Bamburg, 2 Moo. P. C. N. 
S. 321 ; The Cairon Part, 6 Asp. 643; The Marpena, 1891, P. 400; Bills of 
Lading, A. C. A. b. 6, ante, p. 196, The Jantho, 6 Asp. 8C. A. Freight, The 
Teulonia, 4 P. C. 171 ; The Slonmag, 4 Asp. S29. Demumge, Wmi. & B. 
103-4. The Alne Holme, 1893, P. 173. Insurance prKtnium, The HtUnmirrt. 
1893, P. 78. 
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The court will not only order accounts to be taken in 
cases when they are necessary in ssuit, but will alao enter- 
tain an independent action for an account, but only in cases 
where a dispute arises relating to the earnings of the ship, 
as in an action between co-ownera, A. C. Act, 18G1, s. 8, 
Wms. & B. 29 ; Rules 6 and 117, pp. 17, 57, ante, (r). ' 

The owner's action of account is preserved to him by 
R. S.C.C. 72, s. 47, po8(. 

The court will marshal the assets as far as it can with- 
out contravening the rights of the creditors {a). 

Lord Campbells' Act. 

The Admiralty Division in England has no juris- 
diction to entertain an action in reTn. against a foreign 
ship for a claim under Lord Campbell's Act (9 and 
10 V. c 93, 3. 2,) in the first instance, though if such 
a claim arose in a proceeding by owners for limitation of 
liability the court would entertain it under their general 
statutory jurisdiction as to limitation of liability {()■ 

" The Act says, ' whensoever the death of a person shall 
be caused by wrongful act, neglect, or default,' words not 
applicable to an inanimate thing like a ship, which Is not 
capable of doing a wrong " (u). 

It was held that the late Maritime court of Ontario 
had, apart from Lord Campbell's Act, no jurisdiction in an 
action for personal injury resulting in death (v). 

Actions Against Foreign Ships. 

Notice to CoTistU. — A foreign ship cannot be arrested in 
an action for wages, or for possession, unless notice of the 
action has been first served upon a consular officer of the ' 
state to which the ship belongs, if there is one resident in 

(r) The Seateard, 3 £. C. R. 268 ; TA« Jdat, Br. & L. 65 : The Albiim, 
6 L. T. N. S. 164. 

(») Tht BowvarU, 8W. Rob. 202. 

(0 The Btrnimi, 12 P. D. 58, 83 ; Tht Vera Craz, No. 2. 9 P.D. 98 ; 10 
A. C. 59. 

{u) Ibid, p. 63. 

(0) Tht Oariatul, MoMghan v. Horn, 7 S. 0. Rep. 409. 
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the district witKin which tlie ship is at the time of the 
institution of the suit (w). 

The Court of Admiralty has a right to interpose in 
suite fur ^agen by foreign seamen against foreign vessels. 
The consent of the minister or consul of the country 
to which the vessel belongs is not essential to found the 
jurisdiction of the court in such suits. It is necessary, 
however, that notice of the proceedings should be given to 
the representative of the government of such country' (x). 

The seaman who lias signed articles is bound by the 
law of the flag, and upon protest of the consul of the 
foreign countrj' to which the ship belongs, proceedings 
may be stayed (?/). 

Should the consul, after receiving the notice enter a 
protest against the cause being entertained, and state 
reasons for it, the plaintiff must answer the objection and 
the judge, in his discretion, will decide, whether the action 
shall be allowed to proceed, or be dismissed (z). 

In wages cases, if the consul undertakes to do justice 
between the foreign seamen and the foreign ship or owneis, 
■ the court generally gives eSect to his intervention (a). 

The rule referred to also applies to masters of foreign 
ships (6) 

Wliere a consul had entered into a bond for the release 
of a vessel belonging to his country (Norway), and sub- 
mitted to the jurisdiction of the court, and afterwards 
entered a protest and n^ked the dismissal of the action on 
the gi-ound that she was a foreign vessel, and that notice 
of the action lm<l not been served on him, the protest was 
over-ruled and the motion dismissed with coats (c). 

Where a foreign ship, at the time she came within 
■ British jurisdiction was already by the law of herflag sub- 

(w) See Rule 87 («) p. W. anU. 
(x) TheO'Jubehick, 1 W. Bob. 143. 

is) The yina, 37 L. J. Ad. IT, 2 V. C. 3S ; Tht L«o XIII., 8 P. D. IM ; 3S 
L. J. P. 68 1 The BridgmtfT, 7 Q. L. R. 346. 

(i) The Nina, mp.; The Miiford, Sw.WH; Tht Oitavit, Br. 4 L. S62. 

(o) The rimor, 12 W. R. 219. 

(ft) The Uit/ord, S«. 862. 

(t) The Xonark, 8 Q. L. R. 31L 
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ject to a diai^e in favour of her own government for the 
expenses of conveying her crew back to their own country, 
paid by the consul of that government, it was held that 
such charge should have priority over a Eiolicitor'a lien, and 
rank next to salvage (d). 

In the United States of America it has been held that 
where a foreign vessel has been sold under a decree of a 
Court of Admiralty jurisdiction, and the parties interested 
are absent, and there is no other legal representative, the 
consul of the country to which the vessel belonged may 
petition to have the proceeds of sale paid into court (e). 

A Russian vessel had been sold by order of court in 
another suit in which the proceedings had been in default 
of appearance, and the proceeds of the sale remained in the 
registry. An application being made on behalf of the 
mEtster and a portion of the crew, that the wages due to 
them, and a sum by way of viaticum, as well as in respect of 
certain necessary expenses incurred by them, should be 
paid out of court at once without requiring them to file 
pleadings or take other steps customary in a case of default 
of appearance, the registrar read a letter from the Rus- 
sian consul, stating that he had made advances to the crew 
for their expenses, and that by the law of Russia the 
money payable to the crew ought to be paid to him on 
their behalf. The court made an order waiving, under the 
circumstances, all the preliminary steps in a case of default, 
and ordering the money to be paid out of court, on the 
solicitor of the parties before the court undertaking to pay 
the Russian consul the sums he had advanced for neces- 
saries on producing his receipt (/). 

id) The LivifUa, B P. D. 309. 

(() Tht Adolph, 1 Guitii Cir. Ct. (Am.) ST. 

if) r>u Juliaaa, SS L. T. N. 8. (1876.) 4J0. 
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FORM OF NOTICE TO CONSUL OF INSTITDTION OF ACTION 
AGAINST A FOREIGN SHIP. 

The day of A. D.. 1877. 

The [state nationality] ship or vessel Golubckick, 

, Master 
Sir. — I hereby give you notice that I have this day in- 
stituted an action in the Exchequer Court of Canada in 
Admiralty, in the district, against tbe abov& 

named ship, now lying in the port of to enforce 

payment of wages due to A. B., ordinary seaman on board 
the said ship, on her voyage from to 

[or an action of possession, as the case may he\ 
I am sir, 

Your obedient servant, 

CD. 
Siiticitor for the above named A. S> 

To 

Consul, etc. [state government] (g). 



Protest of a Consul against the Exercise of 
THE Jurisdiction of the Court (A). 

1. I, the undersigned, am the Consul of [etate govern- 
ment] at 

2-3. [Set out in numbered paragraphs the facta upon 
which the Conavl relies in support of his protest.] 

4. Under the above circumstances I therefore respect- 
fully submit that this Honourable Court should not enter- 
tain the plaintiff's claim, and as Consul of it is my 
duty respectfully and formally to protest against the 
exercise of the jurisdiction of this Honourable Court in and 

1^) A ci'pf of the notice should be annexed to the affidavit co lead tha 
warrant : Wm>. A B. 246. 

W Thia pmt«et in aooompanied bj an affidavit lerifying and mmeirtiat 
amplifying it ; TV Laiiittia, tvp,, and should the plaintiff desire to have any 
cliance of inducing the Court to entertain the action, he aikswert the Consul's 
reason? also by affidavit. And in the caee of foreign seamen 
their return t(i their own oountr; are taken into ouiuideration ; Ibid. 



awGoOgic 



Sales. 

about the stud action, becaose [eumviariBe the i 
the ConsvZ]. 

Signed and sealed with the official seal of this 
Consulate in the day of 18 . 

T. C. 
[L.a] CiyneiU, (i). 



Sales Undee Order of Court. 

CONDITIONS OP sale. 

The following are the nsaal conditions of sales by the 
marshal under a commission of eale subject to any varia- 
tion as the judge may direct, viz.: 

Conditicyns of Sale. 

1. The buyer is to take the said vessel, her tackle, 
apparel, and furniture, with all faults, in the condition 
in which they now lie without any allowance or abate- 
ment tor weights, lengths, qualities, quantities, errors of 
description, or any defects, or injuries whatsoever, and 
neither the aga, tonnage, or description of the vessel or 
stores as expressed in the inventories, are warranted. 

2. The buyer is immediately to pay into the hands of 
W. B., Esq., marshal of the said court [or his deputy] one- 
fourth part of the purchase money, and ten dollars to 
the auctioneer to bind the bargain, and the remainder 
thereof within fourteen days unto the marshal [or his de- 
puty] ; and upon payment thereof to be put into possession 
of the said vessel, her tackle, apparel and furniture, as 
aforementioned. But in case of non-payment of the re- 
mainder of the purchase money witbiu the time before- 
mentioned, the deposit aforesaid of one-fourth part shall 
and is hereby declared to be forfeited, and the said vessel, 
her tackle, apparel and furniture, may again be exposed to 
sale and sold at public or private sale, and the dehciency, if 
tu3y, by such re-sale shall be made good by the defaulter at 

(O 3ee Form of Conaul's prote«t in T/tt yina, L. B. 2 A. & E, 44. 
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this sale, togethav with the expenses attendiag such re-sale ; 
and neither the jud^, nor the maruhal, or his deputy, nor 
the broker shall he sued for the said money paid in part 
and forfeited as aforesaid: but the buyer so neglecting 
shall be liable for all loss, coats and danuiges which may 
arise thereby. 

3. The buyer, if he requires it, may have the marshal's 
[or his deputy's] bill of sale for the said vessel. 

4. The vessel is at the risk of the buyer immediately 
after he receives an order for the delivery of the vessel. 

Lastly, the marshal [or his deputy] is to be the judge 
who is the lawful buyer of the said vessel. Not less than 
dollars to be advanced at each bidding {j).' 

The bill of sale given by the marshal is in the form 
prescribed by The Merchant Shipping Act, but refers to 
the order or decree and commission under which the sale 
takes place. 

Where the sale is in an action by a mortgagee, if he 
desires to bid as a purchaser, an application should be made 
to the judge for leave {k). 

Though a ship is in possession of the sherifT, Admiralty 
will sell it (I). The title to a British ship is not affected 
by the delivery of a writ to the sheriff against the 
owners (m). 

RAifKiNO OF Claims. 

Claims against the res rank in the inverse order of 
their attachment: the last in time is the first to be 
satisfied. Subject to this general principle their re- 
spective places are: I. Salvage of hfe. IL Salvage of 
property. III. Claims for damage. IV. Wages of sea- 
men. V. Wages and disbursements of master. VL 
Pilotage and Towage. VII. Bottomry. VIII. Mortgage. 
IX. Necessaries supplied to foreign ships {n). 

fj) WniB. ft B. 313. n. 
(1) The WtfioiM, 1 W. Rob. 1T4. 
(0 ne Flora. 1 H.ffg- 298. »». 
(et) Ckhnm v. Morrow, 1 Old. (Nov. Sootia), 148. 

(n) Sea furtbw m to piiorities the various headingg, ante, and Bojd'a M. S. 
Laws, 418 ; and Coot«a Ad., 2nd Ed. 134-141. 
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Where a maritime Kea exists the court gives prefereace 
to the party who is first in possession of a decree of the 
court (6). 

Where parties, who were ownei^ of a vessel and of part 
of the cai'go lost in collision, sued the wrong-doine vessel 
and obtained a decree, and on the same day that the decree 
was pronounced, the ownera of the rest of the cargo sued 
the same vessel, it was held that the court has no jurisdic- 
titm to order a rateable distribution, and thereby take 
away the priority of kh% prior -petena (p). 

Subject to this right, and to preference in respect of 
posterior date, all hens suable in Admiralty, and arising ex 
contractu or quasi ex contractu, as for wages, bottomry, 
pilotage, and salvage, are esteemed to be equal and co-ordi- 
nate (q). 

JVBISDICTIOK UNDEE THE InLAKD REVENUE ACT. 

The provisions of this Act (r) which gave Vice- 
Admiralty Courts jurisdiction in prosecutions for penalties 
and forfeitnres incurred thereunder were held by the 
Supreme Court of Canada to be intra vires, and a writ of 
prohibition grant^ by the Supreme Court of Nova Scotia 
i^ainst the Vice-Admiralty Court therein was quashed (s). 

The Judicial Committee of the Privy Committee 
reversed the decree of the Vice-Admiralty Court of Sierra 
Leone in the proceedings in rem, for breach of the revenue 
laws of the Colony, condemning the goods seized, and the 
owners in penalties, so far as the penalties were concerned, 
with costs, it appearing that though the claim of the owner 
of the goods was rightly rejected, because he failed to com- 
ply with the mle of the Vice- Admiralty Court requiring 
security for costs, yet that such rule did not apply as 
regarded the penalties, against which he was entitled to be 
heard in the court below without giving any such security. 

' '(o) Th* wmiam F. Safford, Lush. 71. 
(p) Tht Saraeen, 6 Moo. P, C. 6f. 
(?) Abbotton Shipping, 13th Ed., 871. 
(r) R. a U. c H >. 118. 
(<) Att'y-Gen. v. Flint, 16 S. C. R. 707. 1883. 
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And permission waa given to appeal in forma pauperis in 
a case in which the appellant waa not heard in the court- 
below and refused leave to appeal to Her Majesty in Conn- 
eil, the decision being in fact ex parte (t). 

REGISTBi.TION OF ShIPS, 

The ownership, measurement and re^try of Brituh 
vessels are, in the United Kingdom reflated by Part IL 
of The Merchant Skipping Act (Imp.), which second 
part, by section 17, is made to apply to the whoI» 
of Her Majesty's dominions, and inter alia to Canada^ 
excepting in so far as it may have been repealed 
by Dominion legislation, approved by Her Majesty in 
Council (u). 

Qualifications for Ownership of BRmsH Ships. 

It is provided in Part II. of The Merchant Ski^nng 
Act, made applicable by section 17 to the whole of Her 
Majesty's Dominions, as follows : — 

tS. No ship shall be deemed to be a British ship 
unless she belongs wholly to owners of the followinj^ 
description, that is to say : — 

(1) Natoral-bom British subjects : 
Provided that no natural bom subject who has taken. 
the oath of allegiance to any foreign sovereign or- 
state shall be entitled to be such owner as aior«- 
said, unless he has subsequently to taking such 
last-mentioned oath taken the oath of allegiance 
to Her Majesty, and is and continues to be during 
the whole period of his eo being an owner resident- 
in some place within Her Majesty's dominions, or 
if not so resident, a member of a British f actoiy, or 
partner in a house actually carrying on business 
in the United Kingdom or in some other placo 
within Her Majesty's dominions ; 
(() George v. The Queen, L. R. 1 P. C. 389. 

(u) Aa to imperial control over colonial leKiiiUlioii, lee Todd's PadiamMf 
taiT Govemment ir ~ ' 
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^2) Persons mtule denizens by letters or denization, or 
naturalised bj or pursuant to any Act of the 
Imperial Legislature, or by or pursuant to any 
Act or Ordinance of the proper legislative author- 
ity in any British possession ; 
Provided that such persons are and continue to be 
during the whole period of their so being owners 
resident in some place within Her Majesty's 
dominions, or if not so resident, members of a 
British factory, or partners in a house actually 
carrying on business in the United Kingdom or in 
some other place within Her Majesty's dominions, 
and have taken the oath of allegiance to Her 
Majesty subsequently to the period of their being 
BO made denizens or naturalised ; 
(S) Bodies corporate estabUshed under, subject to the 
laws of, and having their principal place of business 
in the United Kingdom or some British possession. 
No ship by the Act required to be registered shall, 
vnless Festered, be recognized as a British ship. Section 
19, M. 8. Act. 

Falsely assuming the British National character, or 
sailing under a certiticate of r^stry illegally obtained ren- 
ders the ship liable to forfeiture : M. S. A. sec. 103 (v). 

An alieo is not entitled to own or register a ship or 
vessel of the United States : Parsons on Shipping, Am., 
Vol. I. pp. 28-9. 

As to unqualified owner becoming entitled by trans- 
mission, vide ante, p. 202. 

The Dominion Act, E, S. C. c. 72, s. 52, expressly re- 
peals so much of The Merchant Shipping Act relating to 
ships registered in Canada as is inconsistent with it 

Ship.~—The meaning attached to the word " ship," by 
the interpretation clause of the Rules, ante, p. 13, viz. : that 
it " shall tTicliide every description of vessel used in navi- 
gation not propelled by oars only," — corresponds with that 
in M. 3. Act, 1854, and The A. C. Act. 1861, and the 
{■) Sa The Queen ». The S. a. llaTthail, 1 P. E. I, Rep. 316. 1870. 
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Canadian Statutes respecting Begi^ralion of Ships, Sea- 
men, NavijTation Pilotage, Wrecks and Salvage, and other 
Btatut«8,— R. S. C. caps. 72, 74, 76, 76, 77, 79, 80, 81, 82, 86. 
etc., with the addition of the word "only" in the clause 
cited. 

Yachta and Fiahifig Boats. — Pleasure yachts not carry- 
ing passengers or goods for hire are not subject to the 
provisions of the Act respecting certificates to masters and 
mates (w) ; nor ships employed solely in fishing, or barges 
or other vessels having neither masts, sails nor rigging, and 
not being steamahipe (x). 

A hopper barge not furnished with any means by 
which she could be propelled, and naed only for dredging 
purposes, was held to be " a ship or boat " within the 
meaning of The M. 8. Act, s. 458 (y). 

It has been held in the case of a vessel built by a Brit- 
ish subject for a foreign purchaser to be delivered to such 
purchaser at a foreign port — and which was, when com- 
pleted, assigned by the builder for valuable consideration 
to the plaintiS. The assignment not being r^^istered 
under the Bills of Sale Act, nor under the M. 8. Act, 1854' 
B. 57, oor the vessel registered as a BriUsh ship under s. 19 
of the latter Act ; it was held (1) that the assignment did 
not require registration under the Bills of Sale Act ; (2) 
that the ship was not a British ship within the meaning of 
the M. S. Act, 1864, and that an assignment of her, need 
not be by bill of sale under the 55th section, and did not 
require registration under the 57th section of that 
statute (z). 

Electricity. — The provisions ofthe Merchant Shipping 
Act, 1854, and the Acts amending the same, with respect 
to steamships, apply to ships propelled by electricity 
or other mechanical power, with such modifications as the 

(w) S, S. C. 0. 73, a. 13, 
(i) Ibid. 

is) The Mac 7 P. D. 38 ; See The Heetor, 24 L. J. U, C. 281. 
(I) Th« Union Bank of London t. Lenaoton, L. B. 8 C. P. D. (C. A.)SU; 
WL. J. C. L. (C. A.)W9. 
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Board of Trade may from time to time prescribe for pur- t*'^^-*- 
posee of adaptation (a). 

The register of a sh^> under the M. S. Act is prima 
facie evidence of ownership (&), but its statutory effect may 
be displaced by proof of what the facta really are (c). 

Dominion Statute Respecting the Registration andi,d.]sbi 
Classification of Ships. 
[B. 8. c. o. 730 
fier Majesty, by and with the advice and consent of 
the Senate and House of Ckimmons of Canada, enacts as 
follows : — 

I. In this Act, unless the context otherwise requires, — ^^T*«t*- 

(a) The expression " the Minister " means the Minister "lUniitn-' 
of Marine and Fisheries ; 

(b) The expression " ship " includes every description " snip." 
of vessel used in naviji^tion not propelled by oars ; 

(c) The. expression " ships belonging to Her Majesty "I'^^h'S""'' 
includes ships the coat of which has been defrayed out of "^"*y-" 
the Consolidated Revenue Fund of Canada, and shipe 
described as the property of Canada by the one hundred 

and eighth section of " The British North Ainerica Act, 
1867;" 

{d) The expression "master" inclndee every person " •*••««'-" 
having command or charge of any ship. 36 V. c. 128, s. 4. 

3. Nothing in this Act shall apply to ships belonging to Biemntfmi of 
Her Majesty 36 V. c 128, a. 5. B.i*.iihipfc 

3. This Act is divided into four parts : ditIiIoti of 

The first part, relating to the measurement and regis- B(«innuoii. 
tratiou of ships ; 

The second part, relating to the licensing of small Li™^ot 
ships and other vessels ; 

The third part, relating to security tor advances on a 
ships in course of construction ; 

The fourth part, relating to the inspection and classifi-^ 
cation of ships. 36 V. c 1 

(a) 02^ V. c 46, B. 6. 

■ (6) M. S. A. 8. 107 ; Abbott or 
(e) BauwaM Manufaclttr von 
201, H. L. (1893). 
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■•«».** PART I. 

MEASUREMENT AND REGISTKATIOX OF SHIPS. 

^p»^*™p' 4. The following shipa are exempt from the provisions 

^^oti^L^ of this part of thia Act, that is to say : — 

(a) Ships having a whole or fixed deck, not propelled 
wholly or in part by steam, tind not exceeding ten tons 
burthea ; 

(b) Ships not propelled wholly or in part by steam, and 
not having a whole or fixed deck, whatever their burthen. 
36 V. e. 127, s. 7. 

S'llESFbe '■ No ship propelled either wholly or in part by steam, 

cm^£^ whatever her tonnage, and no ship not propelled wholly 
BHtidnhip. ^j. jjj p^pj^ y^y steam, of more than ten tons burthen and 
having a whole or fixed deck, although otherwise entitled 
by law to be deemed a British ship, shall, unless she is 
duly registered in the United Kingdom, or in Canada, or 
some other British possession under " The Merchant Skip- 
ping Act, 185^' and the Acts amending the same or 
under the provisions of this Act, be recognized as a British 
ship, or be admitted to the privileges of a British ship in 
Canada ; but any ship which was duly registered under 
cm«^2«w1« the provisions of the " Act respecting the registration of 
™^"^*i of iidand vessels," forming chapter forty-one of the Consoli- 
»dkpniTid«d (jated Statutes of the late Province of Canada, need not be 
registered in pursuance of the provisions of this Act, except 
for the purpose of enabling her to proceed to sea as a 
British ship : 
JJ^"^^^' 2. No ship which was registered by the said " Act 

^^m- respecting the Registration of Inland Vessels," shall, unless 

she was duly registered under the provisions of the said 
Act, be recognized in Canada as a British ship. 36 V. c- 
128, s. 8 and a 14, part. 

O. No officer of customs shall grant clearance to any 
ship required to be registered under the provisions of the 
Act in the next preceding section mentioned, or of this Act, 
for the purpose of enabling her to proceed on a voyage. 



.dbyGoogle 



Registration of Skips. 313 

unless the master of such ship, upon heing required bo to ^*°*-^'^- 
do, produces to him the proper certificate of registry ; and Bhip id snoh 
if any such ship attempts to proceed on a voyage as a^^^.^ 
British ship, without a clearance, any officer of customs 
may detain such ship until such certificate is produced to 
him. 36 V. c. 128, a. 14. part 

X When it appears to the Lieutenant-Governor of any rjantmant 
IVovince of Canada, that by reason of special circumstances m*y nmni 
it is desirable that permission should be granted to any fintiih sMpo. 
British ship to pass, without being previously registered, 
from any port or place within the Province of which he ia 
Lieutenant-Governor, to any other port or place in Her 
Majesty's Dominions, such Lieutenant-Governor may grant 
a pass accordingly, and such pass shall, for the time and 
within the limits therein mentioned, have the same effect as 
a pass granted by the Governor-General, or as a certificate 
of registry ; and such Lieutenant-Governor shall forward, 
without delay, to the Governor in CJouncil, a copy of each 
pass granted by him, 36 V, c. 128, s. 9. 

S. The Governor in Conncil may appoint at and for Qorenior Ip 
every port at which he deems it expedient to authorize the appoint 
registry of ships, the collector or other principle officer of shiiiping. 
customs who shall be the registrar for all the purposes of 
" The Merchant Shipping Act, 185^" and the Acts amend- 
ing the same, and of this Act. 36 V. c 128. s. 9. 

9. The Governor in Council may appoint at every auch »im> 
, port, and at any other port in Canada, an officer to super- 
intend the survey and measurement of ships in conformity 
with the said Acts and this Act; and the same person may 
be appointed both the registrar and surveyor at any such 
registry port. 36 V. c. 128, a 11. 

10. Such surveyor shall be entitled to such fees for the ?'"^'JJj^ 
measurement of ships about to be registered for the first time ^^"JJJjf 
under this Act, or requiring measurement for the purposes 

of registry, and to auch travelling expenses, when required 
to travel for the purpose oE making any auch measurement 
as the Governor in Council, from time to time, sees fit to 
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iM«.u-i>. cBtablUh; and such feee and tmvelling expensed Bhall be paid 
to such surveyor by the persons requiring his services; and 
V^ any surveyor may, in any case, withhold his certificate of 

mea8areineat,or any other document that is required oE him, 
until bis fees and travelling expense are. paid ; and such 
fees shall be in Hen of all salary and other remuueration 
whatsoever for such services. 36 V, c. 128, s, 12, part. 
BiMpdoD. 1 1^ jJo fees shall be charged in Canada for registering 

vessels or recording transactions relating to the registry of 
vessels under this Act or under " The Merchant Shipping 
Act, 28S4," or the Acts amending the same. 36 V. c 128, 
8. 12, part. 
^M^tMJoM **• ^''®" t'^o or more persons claim to be builders or 
ndMnroi ft owners of any ship, or present the builder's certificate to 
^ the registrar of shipping at any port in Canada for the pur- 

pose of obtaining registry for such ship under the provisions 
of section forty of " Ths Merchant Skipping Act, 185^' and 
are not agreed as to who is the builder or owner of the same, 
such registrar may refuse to grant registry for auch ship , 
and may summon witnesses, administer oaths, demand any 
books or papers and receive any evidence relating to such 
ship. 36 V. c. 128, s. 13, jKirt. 

oow^Si"' 18» A copy of such evidence taken, and a report thereon, 
oooncu. shall be submitted by him to the Governor in Council, who 
shall issue such directions in the case as to the giving of 
security to the other claimant or claimants, or any other 
matter or thing, as he deems necessary ; and registry shall 
be granted in pursuance of such directions and not other- 
wise. 36 V. c 128, 8. 13, part. 

JSrtfiiJSa- **' ^° ^^^ certificate of registry of a ship registered 

'***'• in Canada shall be granted in Canada, under section 

forty-eight of " The Merchant Skipping Act, 1864" without 

proof on oath that the certificate of registry of such ship 

has been lost, misltud or destroyed. 36 V. c. 128, a 15. 

wwked^p 15. It any British or foreign repstered ship is either 
*J^,5Vtbe actually or constmctively wrecked, and the register thereof 
cSSSdT "" ^ closed and the certificate of registry is delivered up to the 
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proper officer and cancelled; or, if any ship, sailing under a Mw-m-h. 
pass from the Governor-General, or under a pass from a 
Lieutenant-Governor under this Act, ia either actually or 
conatmctively wrecked on the voyage, and during the time 
and within the limits mentioned in such pass, the Governor 
in Council may direct that such ship may be registered as a 
British ship in any port in Canada at and for which there 
is a registrar of shipping, on proof being adduced to the 
satisfaction of the Governor in Council that such ship has 
been thoroughly repaired and made seaworthy, and also 
that all the transactions connected with the wreck, con- 
demnation and sale of such ship were in good faith, and 
that all the requirements of the law have been complied p^,i^ 
with; but no registrar of shipping shall register any such 
ship without the authority of the Governor in Council 
36 V. c. 128, 8. 16. 

10. Every person may, upon payment of a fee ot^^^^^ 
twenty cents, have access to the register of any ship regis- ••"''•■ 
tered in Canada, at the port of registry of such ship, at any 
reasonable time during the hours of official attendance of 
the registrar ; and such fees shall, from time to time, as 
directed by the Governor in Council, be paid by the regis- 
trars receiving the same to the Minister of Finance and 
Receiver-General, and shall form part of the Consolidated 
Bevenne Fund of Canada. 36 V. c 128, s. 17. 

17. Subject to the provisions of this Act, collectors or Coiiwton of 
other principal officers of customs in Canada, not beinf; tndona 
registrars of shipping, shall have the same power and be™***^™ 
under the same obligations as registrars of shipping under 
" The Merchant Skipping Act, SS54," to indorse, from time 
to time, on the certificate of registry of any ship at any 
port in Canada where the said ship is, any change of mas- 
ter which takes place at that port. 36 V. c 128, s. 18. 

IM, Notwithstanding anything to the contrary con- ludorHmeot 

tfuned in the forty -sixth section of " The Merchant Shipping m—va Vj 

Act, 1854," if a^y recistrar of shippinc:, or collector or «•"•«"'■ •?■ 

, . . , J; , "•«' proof t» 

other prmcipal officer of the customs at any port or place **■"»•■ 
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in Canada receives conflicting directions from owners of 
any ship registered in Canada aa to a change of the master 
of such ship, such registrar or collector or other principal 
officer may refuse to endorse a memorandum of the change 
of master on the certificate of registry of such ship until he 
receives a declajution, according to the form in the first 
schedule to this Act, or as near thereto as circumstances 
permit, from the registered owners representing & majority 
of shares in such ship, or from their duly appointed agents, 
setting forth the name of the person appointed in lieu of the 
former master who shall be named in such declaration : 

2. The said declaration shall be madejand subscribed in 
the presence of the registrar or collector of customa, if the 
declarant or declaranto reside within five miles of the 
custom house of the port of registry, hut if beyond that 
distance, in the pi-eseace of any registrar or collector of 
customs in Her Majesty's dominions, or of any justice of 
the peace : 
, 3. In addition to such declaration, the registrar of ship- 
ping or collector of customs at the port where the change 
is requested to be indorsed, may require to be produced a 
certi&ed copy of the register, or such other evidence as he 
deems necessary, as proof of the ownership of the ship : 

rtSons'ifthi *■ ^^ ^^^ ^'^'P '^ ** *"' ^^^^ such port, he shall, on the 

J^'g'^J^^jj demand of a majority of the owners thereof, require the 
master or any other person in possession of the certificate 
of registry to produce and deliver the same to him ; and in 
default of the same being forthwith produced and delivered 
up to him, he may detain the ship, and not allow her to 
proceed to sea until the same has been produced and 
delivered up to him ; 
Fenaicr toi 5. Every person who has possession of the certificate of 

driijMup" registry of a ship registered in Canada, and who refuses or 
neglects to produce and deliver up the same to any regis- 
trar of shipping or collector of customs requiring the same 
to be produced and delivered up to him, under the provi- 
sions of this section, shall incur a penalty of five hundred 
dollars. 36 V. c 128, s. 19. 
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19, Eveiy registrar of shipping and every collector of J 



customs shall keep a record of every indorsement of a K«,onh □( tn- 
change of master made by him on the certificate of regis- ^^^^IT^" 
try of a ship, and shall specify in such record the date of '"" 
such indorsement, the name of the ship, the olBcial number 
of the ship, the port of registry of the ship, the name of 
the old master, the name of the new master, and whether 
or not he has a certificate of competency or a certificate of 
service, and, if he has either of such certificates, the num- 
ber thereof; and every such record shall be kept in the 
office of the registrar of shipping or collector of customs 
making the same, or his successor as such, and shall, at all 
times during the usual office hours, be open to all persons 
for inspection, without fee or reward, 36 V. c. 128, s. 20. 

20- Whenever the managing owner, or any of the^^^^^^ 
managing owners (if there are more than one) of a ship J^j^^^J^jj^^j 
registered in Canada is changed, or, if there is no managing J^^"***" 
owner, whenever the ship's husband is changed, the newly 
appointed managing owner or owners or ship's husband 
shall forthwith give notice of such change to the registrar 
of the ship's port of registry, who shall register the same 
accordingly ; and every managing owner or ship's husband 
who fails to comply with the requirements of this section 
shall incur a penalty not exceeding one hundred dollam. 
36 V. c. 128, 8. 21. 

3I> The following rules shall be observed with respect J}^™ •■ *« 
to the n^nes of ships registered in Canada : — •'^i*' 

(a) A ship shall not be described by any name other 
than that by which she is, for the time being, registered ; 

(6) No change shall be made in the name of a ship^™^"^" 
without the previous permission of the Governor in Coun- 
cil, the application for which shall be made in writing ; if 
the application is made on reasonable grounds, the Gover- 
nor nx Council may entertain the same, and may thereupon 
require notice thereof to be published in such form and 
manner as he thinks fit ; and upon such permission being 
granted, the ship's name shall forthwith be altered in the 
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»«"■ "■ register book, in the ahip's certificate of regiatry, anJ on 
her bows and atem ; 
Hjune (e) If, in tiny case, it is shown to the satisfaction of the 

out kuthoritT Qovemor in Council that the name of any ship has been 
to b* mtond. ■ , . , , . 1 

changed without his previous permission, he may direct 
that her name be altered to that which she bore before 
such change, and the name shall be altered in the I'egister 
book, in the ahip'a certificate of registry, and on her bows 
and atem accordingly; 
try pnviou* {d) If a ahip which has once been registered has ceased 

mdiuTsd to. to be so re^stered, no person, unless he is ignorant of such 
previous registry (proof of which shall lie on him), shall 
apply to register, and no registrar ahall knowingly register 
Buch ship, except by the name by which ahe was previously 
registered, unless he has the permission of the Governor in 
Council : 
Ponaitj' tat 2, Everv person who acts, or suffers any person under 

bis control to act in violation of this section, or who omits 
to do, or suffers any person under his control to omit to do 
anything required by this section, shall, for each offence 
incur a penalty not exceeding four hundred dollars : 

letffa^'''* ^' ^°y i"^i8trar of principal officer of customs may 
detain such ship until the provisions of thia section are 
complied with. 36 V. c 128, s. 22. 

K'**S™h' *" ■**• Whenever a shipping casualty happens anywhere 

^Biki^hip '° ^''® *^*^ "^ * "'''P "^gisfcei^ in Canada, or v^thin Wie 

wuSity hM 'i™'*3 of Canada in the case of any other British ship, the 

luppsnsd. master, or if the master is dead, the chief surviving officer, 

and also every such other person belonging to the ship as 

the minister, from time to time, directs, shall, within 

twenty-four hours of his first landing in Canada after the 

happening of such casualty, attend and submit himself for 

examination at the office of the principal officer of customs 

residing at or near the place where such casualty occurred, 

if the same occurred on or near the coasts of Canada, or 

any island or place adjacent thereto, but at or near the 
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place of such landJDj^, if the casualty occarred elsewhere, ——■''■'''• 
unless be haa been previously examined or excused from 
attending for examination by any other principal officer of 
customs residing at or near either of such places, or by any 
receiver of wreck in the United Kingdom ; and if any 
master, officer or other person makes default in obeying 
the provisions of this section, he shall incur a penalty not 
exceeding two hundred dollars. 36 V. c 128, s. 23. 

38. Whenever the mana^ng owner of any ship regis- »p^ of iom 
tered in Canada has information that such ship is lost, or in J^flft^"' 
consequence of her non-arrival or otherwise has reason toej"ntoti>e 
apprehend that she is lost, he shall forthwith send notice 
of such loss or apprehended loss to the Minister, and shall 
upon requisition by the Minister, furnish to him such in- 
formation as he is I'equired and is able to furnish respect- 
ing such ship, and the loss thereof, and the property and 
persons on board ; and if he makes default in obeying the 
provisions of this sectioa he shall incur a penalty not 
exceeding two hundred dollars. 36 V. c 128, s. 24. 

34. Every registrar: of shipping shall, on or before the Bariitnrto 
twentieth day of January in each year, make and forward ^tu'n to ° 
to the Minister a return, in such form and containing such 
particulars as the Minister, from time to time, directs, of 
all existing ships of which the registry remained in his 
registry books, on the thirty-firat day of December then 
last. 36 V. c.l28,s. 25. 



LICENSING OF SMALL SHIPS AND OTHER ^TSSEI-'J. 

Ship* not 
29. The master, owner or managing owner, or one of IJ2i"t^<t 
the managing owners (if there are more than one) of every "h"^ 
vessel not a ship wtihin the mmning of this Act, which is luiTied 
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— *■*• employed in or owned for the purpose of fishing, trading^ 
or carrying loads of any kind in any of the waters of 
Canada, shatl, within one month from thednteof her being 
BO employed or ovmed for auch purpose hy him, or of her 
being built or acquired for auch purpose, — and the maat«r 
owner, managing owner or one of the managing owners (if 
there are more than one), of every ship exempted from the 
provisions of the first part of this Act, shall- take from the 
collector or other principal ofiicer of the customs at some 
port or place in Canada a license, which it shall be the dntj 
of the collector or other principal officer of the customs at 
every port or place in Canada to furnish, without fee or 
reward, to every peraon applying for the same at his custom 
house or office in office hours, and complying with ths 
provisions of this section in respect of euch application ; 
y„j^ ^ and auch license shall be in the form of, and shall contaia 
I*""** the particulars provided for in form B in the secotkl 

schedule to this Act. 36 V. c. 128, s. 30. 

^oM|^ti« 20. Upon any such application being made to a col- 

■mbUoaDK. lector or other principal officer of the customs the follow- 
ing pro^Tsions shall take effect : — 

Ei'S^*!-!^^ («) Th* collector or principal officer of customs shall 
furnish the applicant gratis with a printed blank for » 
declaration in the form A in the second schedule to this 
Act; 

How fliied up. (b) The applicant shall fill up the said form with true 
statements, in their proper places, of the length, breadth, 
depth and approximate tonnsj^ of the ship or vessel, the 
names of the owners thereof, and, if the property in the 
ship or vessel is divided into shares, the number of shares 
held by each owner, and shall subacribe the same and 
return it to the officer ; 

u^H to be (p) The officer shall then fill up a license with the par- 
ticulars stated in the declaration, adding thereto the name 
of the port and the number of the license, which shall be 
consecutive for each port, and he shall sign such license 
and hand the same to the applicant ; 
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(d) The officer shall record the particulars contained in _ 



the license in a book to be kept by him for that purpose. Record to b* 
36 V. c 128, a. 31. • "''"■ 

27. Every ship or vessel so required to be licensed Nnmeoi pott 

shall, at all times, have the name of the port or place at"™'"^*^^^ 
r r '-^*' — painted OD 

which she was last licensed, and the number of her last ■'■'p >""'"«'■ 
license painted on her bow or stem in letters not less thiiii 
three inches long, of light color, on a dark ground, and 
auch port or place shall be considered, for the time being, 
her port of license. 36 V. c. 128, a 32. 

ilH. Whenever the property in a ship or vessel so On ohauge at 
required to be licensed passes wholly into new hands, the iicsme to be 
master or the new owner or managing owner, or one of the 
new managing owners, if there are more than one, shall 
within one month after such change of ownership as afore- 
Baid, take out a new license at some port or place in Can- 
ada, and upon receiving the same shall deliver up the 
former license, if in his poaseasion, to the collector or other 
principal officer of the customs at such port or place. 36 
V. c. 128, s. 33. 

39. Every master, owner or managing owner of anyPan^itTfor 
ship or vessel so required to be licensed, who neglects, obi^m uosqm 
without reasonable cause (the proof of which shall lie upon 
him), to apply for and take out a license for such ship or 
vessel within any delay allowed by this Act for that pur- 
pose, or who neglects to keep the name of her last port of 
license and the number of her last license painted on her 
bow or stem as aforesaid, shall incur a penalty of twenty 
dollars. 36 V. c, 128, s. 34. 

SO. Every officer of customs authorized by this partKetumot 
of this Act to license ships and vessels, shall, on or before HoisiioeDHd 
the twentieth day of January in each year, make and for- ''*'<• ^i"i»iei- 
ward to the Minister a return in such form and containing 
such particulars as the Minister, from time to time, directs, 
of all ships and vessels licensed by him dunng the year 
ending on the thirty-first day of December then last 36 
V. c.128,8.35. 
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■««^"-^ PABT ni. 

SECUEITY FOR ADVANCES ON SHIPS IN COURSE OF 
* CONSTRDCnON. 

b?'^V^**° SI. A ship about to be built or being built may be 
^|^^^^J_j^_ recorded under a temporary name by the registrar of 
SJSiSnfL™^ ^'PP^°S ** <"" nearest to the port at which she is about to 
be built or is being built; and any builder deeirous o( 
raising money by a mortgage on any ship about to be built 
or being built, shall furnish to the registrar of shipping at 
the port at or nearest to which she is about to be built <» 
is being built, a full description of such ship, and a state- 
ment of the port at which she is intended to be registered, 
according to the form A in the third schedule to this Act, 
and shall indicate the ship to be built or being built 
by panting on a board near the place of such building in 
his ship yard, on a dark ground, in white or yellow figures 
and letters of a length not less than four inches, the num- 
ber given to him by the proper registrar of shipping for 
that purpose, the temporary name of the ship, and the 
name of the port at which she is intended to be registered. 
36 V. c. 128, s, 36. 

Um^bT"** *2. A ship about to be built or being built, and so 
(MiTiSj)""'' f^^^orded as aforesaid, may be made security for a loan 
or other valuable consideration; and the instrument 
creating such security, hereinafter termed a " mortgage,' 
shall be in the form B in the third schedule hereto, or 
as near thereto as circumstances permit ; and on the pro- 
duction of such instrument, the registrar of shippiog at the 
port at which the ship is recorded shall enter the same in a 
record book to be kept by him for that purpose. 36 V. e- 
128,8.37. 

Hortg*«Mto 33. Every such mortgage shall be recorded by the 

(be order of proper registrar of shipping in the order of time in which 
tiontotbe the same is produced to him for that purpose; and such 
registrar of shipping shall, by memorandum under his 
hand, notify on the instrument of mortgage that tiie same 
has been recorded by him, stating the date and hour of 
such record. 36 V. cl28, s. 38. 
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H4. Whenever any recorded mortage baa been dis- — "•**^- 
charged the proper registrar of shippii^ shall, upon the pro- ProatMnp 
duction oE the mortgage deed, with a receipt for the mort- mortfiHEe ii 
gage money endorsed thereon, duly signed and attested, 
make an entry in the record book to the effect that such 
mortgage has been discharged ; and upon such entry being 
made, the estate, if any, which passed to the mortgagee 
ghall vest in the said person or persons in whom the same 
would, having regard to intervenmg acts and circumstaacea, 
if any, have vested if no such mortgage had ever been 
made. 36 V. c. 128, s. 39. 

85. If two or more mortgages are recorded in respect ^^JJ^J^' 
of the same ship, the mortgagees shall, notwithstanding 
any express, implied or constructive notice, be entitled in 
priority one over the other, according to the date at which 
each instrument is recorded in the record book, and not 
according to the date of each instrument 36 V. c 128, 
B. 40. 

80. A mortgagee shall not, by reason of hia mortgage, uori«nfiae 
be deemed to be the owner of a ship, nor shall the mort- owner. 
gagor be deemed to have ceased to be owner of such mort- 
gaged ship, except in so far as is necessary for making 
aoch ship available as security for the mortgage debt. 
36 V. c. 128, 8. 41. 

8*7, Every mortgagee may absolutely dispose of the JJ^^^^JJ^** 
ship in respect of which he is recorded as such mortgagee "* •^*' 
and give effectual receipts for the purchase money ; but if 
there are more persons than one recorded as mortgagees of 
the same ship, no second or subsequent mortgagee shall, 
except under the order of a court capable of taking cog- 
nizance of such matters, sell such ship without the concur- 
rence of every prior morl^jagee; and every hill of sale, 
when duly executed, shall be produced to the proper regis- 
trar of shipping, who shall enter the particulara thereof in 
the record book, and shall indorse on the bill of sale the 
fact of such entry having been made, with the date and 
hour thereof ; and all bills of sale shall be entered in 
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_the record book in the order of their production to the 
registrar of shipping. 36 V. c 128, a 42. 

S8. A recorded mortgage of any ship may be trans- 
ferred to any person; and the ioBtrutnent creating such 
transfer shall be in the form C in the third schedule 
hereto; and on the production of such instrument the 
registrar of shipping shall enter in the record book the 
name of the transferee as mortgagee of the ship therein 
mentioned, and shall, by memorandum under his hand, 
record on the instrument of transfer that the same has been 
recorded by him, stating the date and hour of such record. 
36 V. c. 128, s. 44. 

-i— " — --- SO. If the interest of any mortgagee in any ship 
S»t?^i»i'-^ recorded under this Act becomes transmitted in consequence 
^J^^ of death or insolvency, or in consequence of the marriage 
of any female mortgagee, or by any lawful means other 
than by a transfer according to the provisions of this Act 
such transmission shall be authenticated hy a declaration 
of thti person to whom such interest has been transmitted, 
made in the form D in the third schedule hereto, and con- 
taining a statement describing the manner in which and the 
party to whom such property has been transmitted ; and 
such declaration shall be made and subscribed in the 
presence of the registrar of shipping at the port at which 
such ship has been recorded under this Act, if the declar- 
ant resides at or within five miles of the custom house of 
the port, but if beyond that distance, in the presence of any 
registntr of shipping, collector of customs or justice of the 
peace. 36 V. c. 128, s. 45. 

proorot inoh- 40. If such transmission has taken place by virtue of 
the insolvency of any registered mortgagee, the said 
declaration shall be accompanied by such evidence as is for 
the time being receivable in courts of justice as proof of 
the title of persona claiming under any insolvency ; and if 
such transmission has taken place by virtue of the marri- 
age of a female mortgagee, the said declaration shall be 
accompanied by a copy of the register of such marriage, or 
other legal evidence of the celebration thereof, and shall 
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declare the identity of the said female mortgagee; and if "*»*■ "■ "■ 
such traDBmisBion has takeu place by virtue of any testa- 
mentary iustrumeut or by intestacy, then, in any Province 
of Canada, excepting Quebec, the said declaration shall be 
accompanied by the probate of the will or the letters of 
administration, or an official extract therefrom, and in the 
Province of Quebec, by the will or any copy thereof that 
is evidence of such will by the laws of that Province, or by 
any such document as by the laws of such Province is 
receivable in the courts of justice thereof, as proof of the 
title of any person entitled upon the intestacy. 

41. The registrar of shipping, upon the receipt of such f^^^^tj^ 
declaration and the production of such evidence as afore- mor^me. 
said, shall enter the name of the person or persons entitled 
under such transmission in the record book as mortgagee 
or mortgagees of the ship in respect of which such trans- 
mission has taken place. 36 V. c. 128, s. 46. 

4S. Whenever the building of a ship which has been c^flcte or 
recorded under this Act is duly completed, the first mort- ;%"""" 
gagee whose claim is unsatisfied may furnish the builder's 
certificate for such ship, and thereupon the proper officer 
may grant a certificate of registry under the laws in force 
in Canada for that purpose : 

2. All undischarged mortgt^es reconled under this Act*'^^^^^ 
shall be, by the proper registrar of shipping, transferred toJ^^^^S^b,^ 
and registered under such laws in the register book, in the nSit«booil. 
order and according to the priority in which the same were 

entered of record under this Act; and the temporary name 
used for the I'urposes of this Act, as above provided for, 
may be changed at the time of granting a certificate of 
registry : 

3. The registry of all such mortgages sliall thus appear, ordsr ot 
according to their priority in the record book, as if the '" 
same had been made or granted under the laws providing 

for the giving of such certificate of registry : and a fresh ^^nb more- 
instrument of mortgage may be granted for that purpose 
according to any form prescribed by law, as a substitute 
for any mortgage granted under this Act. 36 V. c. 128, 
s. 47. 
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—"'■*''"■ 48. Every person who is a party to any unsatisfied 

pantitrfor mortgage on any ship under this Act and who takes out, or 
SS^"S?™^- attempts to take out, a register tor such ship at any port 
other Sao"™" other thaQ the port named on the board in the ship yard 
Shfpta "* in which snch ship was built, or in the statement and 
*""" description in the form A in the third schedule of this Act. 

furnished to the registrar of shipping by whom such ship 
was recorded under this Act, or in any mortage on such 
ship under this Act, shall incur a penalty of two thousand 
dollars, which shall be recoverable, with costs, by the per- 
son who first sues for the same in any court of competent 
jurisdiction, in any Province in Canada in which the 
offender is served with process. 36 V. c. 128, a. 48. 

whm o«tifl- 44, No surveyor of shipping who is not also a regis- 

Se3^ b""*^ trar of shipping shall deliver up any certificate of survey 
aurveyor. Qf (^ny gjjip which he has s«r%'eyed for measurement to any 
' person except the registrar of shipping at the port at or 
for which he is surveyor, and at which such ship is 
recorded under this Act, until the registrar of shipping at 
such port has endorsed on the back of such certificate either 
a statement to the effect that there is no undischarged 
mor^;age on such ship recorded in his office under this Act, 
or a statement oi the amount and other particulars, and if 
more than one, the number of the undischai^ed mortgi^es, 
if any, on such ship recorded in his office under this Act ; 
indonemeoc and every registrar of shipping shall indorse one of such 
J regi» mr. at^jj^gmg^tg^ according to the facts of each case, on every 
certificate of measurement presented to him for that pur- 
pose by any surveyor of shipping. 36 V. c. 128, s. 49. 

B«dstnr'Tfao 4S. If the registrar of shipping at any port at which 
sany ship is recorded under this Act is also surveyor of 
shipping at or for such port, he shall indorse on every 
certificate of survey of every ship which he has surveyed 
for measarement, before he delivers the same to any person, 
either a statement to the effect that there is no undis- 
charged mortgage on such ship recorded in his office under 
this Act, or a statement of the amount and other partieu* 
lais, and, if more than one, the number of the undischarged 
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mortgages, if any, on such ship recorded in hia office under —*■**■*>■ 
this Act 36 V. c. 128, a 60. 

4<|. The Governor in Council may establish a scale of 8-''' o"**^ 
'fees for recording ships and mortgages and other tranaac- 
tioQS, and for other services to be performed under this Act 
prior to the re^try of any ship under The Merchant 
Shipping Act, 1854-, or any Act or Acta amending or 
applying to the same. 36 V. c. 128, s, 51. 

■47. Nothing in this part of this Act shall take away s*viiib ot 
the right of the owner to his action of account, or such owner, 
other remedy as he has by law against the advancer. 
36 V. c. 128, 8. 52. 

4t4. This part of this Act shall not be constrned in such ^^Xm^ oi 
a way aa to affect the mode of executing deeds in the Pro- S^*!^ 
vince of Quebec, but deeds and documents executed in the '^"*''**- 
said Province may be made and passed in the form and 
according to the manner prescribed in the said Province. 
36 V. c. 128, s. 53. 



INSPECTION AND CLASSIFICATION OF SHIPS. 

40. The Governor in Council may make such rules and con„™^y 
regulations aa he considers necessary for the inspection and ^"' '" 



elaaaification of vessels built or registered within Canadai or'^j^bt 






bam 



and may, from time to time, alter and amend the same;^ 
and may, from time to time, appoint such officers aa are 
necessary to carry out this part of this Act, and prescribe 
the duties of such officers, who shall be under the control 
of the minister. 36 V. c. 128, s. 54. 

50. The Governor in Council may, by such rules a'ld*^^*^'^^' 
Isolations, establish a table of fees to be paid for such 
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1;^ iuspection and classificatioti, and may thereby authorize the 
graDtiug of certificates of classification in such manner as 
is therein prescribed. 36 V. c 128, s. 55. 

'' 9l. All rules and regulations made under this part oE 
this Act shall be published in the Canada Gazette. 36 V. 
c. 128, 8. 56. 



93. Upon the commencement of this Act, so much of 
the provisions of the Act of the Parliament of the United 
Kin^om, known as " Tfie Merchant Shipping Act, JS5i," 
and of any Act of the said Parliament amending the aame 
and forming and to be construed as part thereof, relating to 
ships registered in Canada, as is inconsistent with this Act, 
shall be repealed. 36 V. c. 128, s. 2. 



FIRST SCHEDULE. 

FOEM or DECLARATION OF OWNER OR OWNERS FOR CHANGE 
OF MASTERS. 

I (or we) of (reaidence and occupaiion} 

being registered owner {or oioners) of sixty-fourth 

shares of the ship of ofEdal number 

tons register, hereby declare that I (or we) have appointed 
A. B. master of the ship above mentioned in the place of 
CD. 

Declared before' me (a) this day of 

{a) 3«e eeo. IS and 4S. 
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SECOND SCHEDULE. 
Form A. 

DECLAKATION. 

I, the undersigned, A. B., of in declare 

as follows : 

I am entitled to take a license for the ship {or vessel, aa 
the COM may be) now in this port {or at this place aa the 
ccLse may he), of which the following are the particulars: — 





Feet 


Inches. 


ToDiug«. 


No. of 
tone 
























Namea of Ownes (or Nune of Owner). 


Number of Shsre. 
heldbyo«h.* 































Master. 
{or MuiBging Owner, or Owner, 
(u CKe eaie may bt) . 
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Form B. 
No. Port of S^istry. 

LICENSE. 

This is to certify that the ship (or vessel, a« the case 
may be), of which the porticularB are herein contained, waa 
this day licensed by me, the collector {or principal officer, 
OS the case may he), of customs at under the pro- 

visions of the Act intituled "An Act re^aectvng the Regis- 
tration and Claaaification of Skips : " 





Feet 


Inobes. 


ToBMgre. 


Naof 








.^^UU^ 

















NuoM of Owner* (or Nune of Owner). 



TSBsel ii not dinded into Bhrnras thU 
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THIRD SCHEDULE. 

Form. A. 

DESCRIPTION OF SHIP PROPOSED TO BE BUILT. 



331 



TiMPOBART Name. 



Port ot Reconi. 



NumberofdMkB 


Build 

GJIerr 

HeaH^ 








fZ>"^ ".::.::::..::::: 






ESTIMATED MEASUREMENT. 




length 


Feet. TentbB. 




Toiu. 












Poop 











I, the UDdersigned (name and residence), ship builder, 
declare that I propose to build a ship, the particulars of 
which are coDtained in the above description, in the (here 
describe the place, what ship yard, where situated arid to 
whom belonging), and that I intend to launch the said ship 
on or about the day of 18 and to re^^^ater 

her at the port of 

(Signed), 

Dated at 
tbe day of 18 

In the presence of 1 
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Foi-ni B. 
MOSTGAOE (TO SECURE ACCOUNT CURRENT, ETC.). 
For ■ Port of 

* {Steuner or mjIitib). 



Record No. 


Where buadiwc. 


When intended to 

be Launched. 


Port of inteaded 
Regutry. 






i ■ 


Intended to Meuure. 


Intended Toimagp uid Tenipmvr Nunc. 


Ill 


Tonnaire, 



Whereas (state that there is an account current helvxen 
mortgagor and mortgagee (describing botit), and describe 
the nature of the transaction 80 asto show how the amount 
of principal and interest due at any given time is to be as- 
certained, and the manner and time of payment). 

Now I, (or we), the undersigaed, (descrihe them) in con- 
sideration of the premises for (myself or ourselves) and (my 
or our) heirs, covenant with the said (name Mm or them) and 
(his or their assigns, to pay to (him or them) the sums for 
the time being due on this security, whether by way of 
principal or interest, at the times and in the manner above 
mentioned, and for better securing to the said (name), the 
payment of such sums as last aforesaid ; (I, or we) do 
hereby mortgage to the said (tuitii^) the ship above 
described. 

Lastly, (I, or we), for (myself or ourselves), and (my or 
our) heirs, covenimt with the said (name of Aim or them) 
and (his or their) assigns that (I or we) have power to 
mortgage in manner aforesaid, the above mentioned ship, 
and that the same is free from incumbrances, save as 
appear by the record of the said ship. 

N.B. — The last words to be omitted if the ship is free 
from in^t.mJ)rance3. 
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Registration of Ships, 333 

In witness whereof (I or we) have hereto subscribed 
(my or our) oame and affised (my or our) seal, at 
this day of oue tltousaud eight hundred and 

Executed by the above named ) 
in the presence of [ 



FormC. 
N.B. — In case of transfer it may be made by indorse- 
ment in the following form : 

TRANSFER OF MOETQAQE. 

■"wa."""' (^' ^^^ within mentioned in con- 

!?^j'"'""' sideration of this day paid to 

"TheS." " fJ>)^y hereby transfer to 

(c) the benefit of the 

within written security. 

(ta "i"or In witness whereof (d) have hereunto aub- 

(eyuynuno-; scribed (e) and affixed (/) this 
t/;. "My »eai" day of one thousand eight 

hundred and 

Executed by the above named 1 

in the presence of / 

N.B. — In case a mortgage is paid off, the following 

metaorandum. of its discharge may be used. 

Received the sum of in discharge of the within 

written security. Dated at this day of 18 . 

Witness 
of 
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Exchequer Court — Admiralty. 
FormD. 

taking by Trans- 



DecIaratioD by Representative of 
mission* For f 

* {or deMMe or muruge or bMikrupte;). 
t (StaMBST or for ■uling). 



D«t«of lUwnd 



Temporary name of ship 

Where bailding 

Proposed measurement, length ft., breadth, ft., 

depth, ft. 
Proposed tonnage, tons. 

(I or we) the undersigned {dedaranXs name, description 
and place of birth), declare as follows I am {or we are) 

(I or we) declare that the person appearing by the 
record book to be the (owner or mortga)2;ee> of the ship 
above described (cattee of tranamiaeion) in the county of 
{coTinty) on the day of {nature of cavse 

of traTismiesion). 

Made and subscribed the day 

of 18 by the above 

named 
in the presence of {a) 



(a) See aecs. 39 and IS. 
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INDEX TO FORMS. 



AetioD, title ot, in rm 67 

in ptnonavt .. .. . . . . 98 

in the nune of the Crown 9S 

Affidavit of Mfvioe ol writ of amnmoui 106 

to lend warrant . 106 

of JDBtifioation to bbil bond 109 

diBCOvery 18& 

Ansvera to interrogatories . . .. .. .. ISB 

Appearance 106-100 

Appointment to administer oath in an]' partionlar praccedinK 148 

Attachment 1B9 

BoU bond IDS 

affidavit of jnetifioation 100 

Bottomry bond 269 

Caveat payment . . 1G7 

notice for 16S 

withdrawal of 167 

release 166 



notice for 
Certificate of lervioe to be endorsed on warrant . . 



to take boil 

appraisement and sale . 

removal 

for discharge of cargo . . 



retnm to .. .. 140 

demolition and sale 153 

Committal 100 

order lor 169 

Cviditions of sale 806 

Consiil, notioe to 804 

protest of 804 

PMloraticn in lien of oath ■ ■ . . 144 

lor r^stration of ship S38, 3S4 

Dwree, minnte of 161,166 

H.i.i.— 32 
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Jndortementa to be nude on writ before iMiw 

of olsiin 

for damkge by oolliaion 

diitribation 

pilotage 

tow»^ 

' Duuter'i wagee ftnd dUbunemeuts, 

sewnen'* w»km 

aMOMkriea, MpKira, sto. . . 

ponewion : . 

mertgftge 

bottomry 

derelict 

■IsTe trade 
reititetion of abip . . 
under Faoiflo IsluiderB Protection 
Aota 

Foreigii EDlietnieDt Act . . 

Custom's A.ct, . 
leooTery of pecnaiary forfeitare . . 

or peDalty 

of set off or oonnter-claim . . 
luterrogatoriee 

luterpreter'e oath 

iDterpretation, form of jarat 

Jurat, where deponent sworn by interpretation 

Judgment. (Su Decret, Ordtr.) 

for ooBti, nolioe to enter 

Minnte o( order of Conrt 

on examination of witnesses 

of filing any docnment ■ . 
Minntes in action far damages by oollision .. 

Notioe to prodaoe 

admit docamente 

of motion . . 

bail 

objeolioD to bail 

in lien of writ for service ont of the jurisdiction ■ ■ 

of tender 

acceptinR or rejecting tender 

trial 

disoontinueuQoe 
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Index to Forms. 



notice of motion on appeal . . 
tor oayaat payment . . 
of withdrawal of caveat . 
lor oaveat release . . 



to entei.- judgment tor ooate IGS 

conanl 304 

Oath to be adminUtered to witneis US 

deponent Ill 

appointmeiit to adminiater 118 

of ebottbaud writer 110 

interpreter 118 

Order tor payment 168 

oDt of ooart , . . , 165 

reoeiTabla order ISl 

oommittal .. ,. .. .. .. .. 1S9 

ezaoiinatioD ot witneseee US 

inspeotioD 163 

jurat Ill 

Payment, order for 16S 

Pleadings, notion for damages by oollieion Ill 

statement of claim . . Ill, 111 

defence and conuter-olaim .. 118,11ft 

reply 114,111 

salvage, statemenl ol claim 117, 130 

defence 119, 193 

reply 130 

distribntion of salvage — 

statement of claim 133 

master's wages and diBbnrsemeats — 

statement of olaim 124, 13S 

defence 13T 

reply 128 

seamen's wages, statement ot claim . . 128 

bottomry 129 

mortgage, statement ot claim 181 
action between oo-owners (for account) — 

statement of claim . . IBS 

def enoe ISS 

reply 183 

poesegsion, statement of claim . . . , 181 

neceseariea, statement ot claim . . . . 18S 
towage, statement of claim 

oondemnation ot ship, etc. 18ft 

restitntion of ship, etc. . . 187 

in a piracy case . . . . 187 
recovery of any peconiary 

forfeiture . . 188 

Protest ot couBol 801 
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^leue . . 

Removal (m< CoMwfMfon.) 

Report, rapBttw'a 

BetnrD to commiMion to Biwnine . . 

Shorthand writer's oath 

SobpoeDK 

dMM Met™ 

gnmoioDa {tteWrit.).. 

Tftblea of tee" 

Tender, notice o! 

•ccepting or rejeoting . . 

Title ol action in ro» 

ftrumam 

in name of Crown 

Warrant 

certificate ol service of . . 
Writ o( 



■ 1 

Indonetnenti.) 1 



fenonam 

for lerTioe on* of the jnri»diotion , . 10^ 
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Accoont, endoTsemsnt ot cUim tor 17 

time lor filing, indge may flx, 67 

Act. (See Statale.) 

" Aotion," interpretation ^ 

Action, two kinds 18 

parties 3* 

nnmber of persona join«d 34 

adding persons to 34 

where in Btita ted .. ■■ ■■ •■ ■■ " 

for removal to other district .. .. ■• -- 6 

jfirfin ftnd inptrtonant 18 

shall be nmnbered 16 

, bow commenced 16 

In name of Crown .. .. .. •■ IS 

for condemnation of ship, etc 16 

wages 97 

ownership, possession 28 

aooonnt 17, SOI, 827 

several may be tried at the same time . . 36 

oODsolidation of ■■ .. .• ■■ •• ■• 36 

dissevered • • 26 

evidencB in one may be nsed in another .. 26 

test .. 36 

for bottomry . . . . . . . . . . . . 2S 

wagee, necessaries, mortgage, etc 17 

□ertiflcale, state of 76 

diecontinnanoe of 69 

oncontested S9 

Acts, preliminary 84 

Addrera for serrioe IT, 34, 86 

Admiralty, The 

droitsof 184 

power to establish Tioe- Admiralty Conrta, , . , 1B4 

Admiraltj/ Act, 1891 .. .. 1 

Admiralty, districts in Canada , .. 8,6 

registries .. .. S 

Colonial Conrts of. Act, 1390 . . . . , , 179 

Admission ot docnments and facts xx, 41 

liability 67 

Admit, Dotioe to 41 

Advertisement ot sale . . i . . . , k 73 

for claimants 1 1 . , U7 
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342 General Index. 

Advootte, iziv, IVO . 

[Ste CcMMtl.) 

Affidavit* 49 

to be divided into paragnphs 49 

name, addreu, dst«, jDrat, eto. 49 

of blind or illiterate persona 49 



before irbom anom 49, SO 

Bolioitor may b* obJMt«d to EO 

of Mrvioe of writ of anmmoai .. .. .. 20 

to lead warrant, to be filed 37 

whattoBtate 27,38 

of jnstifloation on bail bond SI 

nsed in evidenoe 49 

oroas-examination on .. .. .. .. .. 47 

African Coarta, East 187 

Agreement, special oase 4L 

Agent 

prootor or aolioitor may act as xxr, 301 

Amendment of pteadin«B 88, 89 

writ of summons 17 

to Escbeqner Conrt of Canada 6, 77 

Supreme Ckinrt 6,77,84 

Dotioe of . . ■ ■ ■ • • • ■ . ■ ■ 78 

applioation to local judge 68 

orosB-appeal 80 

entry 81 

wbat notice respondent to give 81 

u parte application 81 

qaestions of fact, evidence 81 

limitation of time for B3 

interest 83 

local 131 

from Exchequer to Supreme Court 84 

to Privy Council 84,183 

in fomia fouptrii S07-8 

evidence on 79 

oosta 67.79 

interlooDtory matters 301 

Appearance to be Bled at place, etc 33 

Appearance order limitiiig time for 33 

under protest . . . . . . . . ■ ■ 23 

terms, on expiry of time for 38 

indorsement of set-ofF or counter-olaim on . . 23 

address (or service to be indorsed 24 

detauttin 83 

nndertaking to enter ■ ■ ■ ■ ■ ■ • • SO 

Appraisement and sale, order for .. .. .. .. 72 

property deteriorating in valne . . 73 
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Appraisement and ule, ot Tessel condemned nuder Slave 

Trade Act 7S 

oommiBaion of .. .. 1. .. 78,71 

oommiBBion to be filed with retarn . . 71 

payment of praoeede into oonrt . . 74 

taxation oE margbal's aoooout ,. 74 

iDEpection of property nnder arrett . . 75 
(R<« SaU.) 

Arraat, aale of property under .. .. .. .. 72 

removal of property under 73 

inspection ot property ander .. .. .. 7S 

caveat . . , . . . SS 
[See WaTTanC.) 

Aaseesment of damages 59 

Assessors, appointment ot .. •■ ■• .. 68 

tees of 61 

Attaohmsnt tor contempt 88 

Aoclion . . .. 72, 71, 806 

Average, general 300 

Bail, how to be gi'en uv. 80 

saretiee to jaetify 81 

objection to surety 81 



appointment to consider bond . . , . . . S3 

notioe to adverse i>arty SI 

registrar may allon or disallow 83 

onappeal 77,81,301 

Bank, payment into 81, 85 

Barristers, provision ot Eicheqner Court as to. ■ .. ■• xiiv 

Bills ot lading 300 

Bill ot sale given by marshal 71,306 

Blind person, affidavit of 19 

Bottomry, action 38 

original bond brought into oiurt 66 

form ot boud . . . . . . . . 363 

{See Juritdiclioa.] 

Books, to be kept by registrar 91 

open to inepeotioD dS 

caveat 98 

Bond. (See Bail.) 

British possession, legislature of, may declare a oouit, etc., a 

Colonial Court ot Admiralty '.. 1S3 

Canada a British possession 309 

Exchegner Court ot 3 

tidal and non-tidal waters of 8 

Carriers by water. Act 261 

Cargo, proceedings agaioat .. .. 18, 196 

discharge of 73 

service on . . . . . . 18 

damage to . . . . . . 333 
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344 General Index. 

Ckveat, to prevent ureat 85 

releue 86 

paiyment 86 

ftddreH of caveator 86 

liability, entering o«ve«t release 86 

expiry of 87 

withdrawal 87 

overraling 87 

Caveat, application in cbaroben to overrule 87 

Caitiflwte ot, serrioe 30 

state of action 76 

Chanoery, oonoarrent powers 197, 902 

Collision, statutory reRnlation (or preventing 2S9 

(Sm Prelimitutry Act.) 
{Sie Damagi.) 

Colonial Conrts oC Admiralty Act. 1890 179 

legislatures, power of . . . • . ■ ■ ■ 131 

Comity of nations 180 * 

jndRea vl 

Commission of appraisement and sale 73 

CommiBsioner, witness examined before .. 60,61 

Consent, in writing, an order of Court, wten 76 

Consolidation ot actions 35 

Consnl of foreign state, notice to, . . 27, SOI ' 

protest 8M 

Contempt of court 88 

Copies ot examinations . . . . . . 61, 68 

of judges notes 89 

office, docamente 93 

Coete, indorsement on wnt 16 

tariff may be made 6,183 

in general, to fallow result .. .. 69 

in discretion of court SS 

lamp sum in lien of 68 

tender ngected, but afterwsrdsacoeptetl. . .. 43,66 

on omission, to give notice to admit il 

party not admitting 41, 71 

pleading at ^mneoeasary length 71 

bill of, mast bs filed. . . . - 71 



anointment tor 71 

notice of ■• .. ■■ .. .. .. 71 

taxation ot, when either party present 71 

in collision cases 68, 64 

other actions 63,64 

generally 63.64 

on reference 67 

appeal 67.79,84 
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Oostt, taZBtion of. T«Tiew within one week '73 

wbomaytox 72 

appeal from Uifttion of 72 

tftx&tion of marshal's fees 74 

"[snm in diapate " 26 

olaimingexceBsiveamotuit .. .. .. 71 

fees, 168 

" Connsel," interpretation 12 - 

meani " Advocate " IS 

at trial S6 

fees on examination 9S, ITS 

on retereooe 61 

Counler-elaim or eet off 33, 36, 37, 3S6 

Connty, body of. {Sie Jurtntfetttm.) 
Coart, 

Eiehaqaer, oonatituted a Conrt of Admiralty . . . . !) 

" jadge " intetiiretation 12 

" oonrt " 12 

local jndf^ 4 

offloera 4 

Crow action. (Su Aeticti.) 

Crown, aotioDB in name of 15 

Coatoma, forfeitnraa, elo. jnriadiotion in 209 

{See Juriidiction,) 

Dama^ liability for in oaaaof oolliaion 228 

boUi veaaela at fanit 3S0 

onoa of proof G8, 2»8, 249, 2S0 

extreme amount recoverable 2S2 

to veaaeU 228 

oargo 3S3 

pereonal 2SS, 262 

loas of freight 386 

rafta 962,248 

tugandtow 3S, 63 

for wroDgtal arrest 396 

liability of carriera by water 264 

of owners for, Umited 2G2, 356 

coatain 63,64 

Declaration in lien of oatb 48 

Decree, minnte o( to be entered 98, 181 

enforoement of 89 

effect of 197 

Default' of appearance 64 

pleading 66 

Demarrer 960 

Derelict 104 

Diaabilitiea, persona under 80 

infanta, how to aae or defend ui, xiii 
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DiMbilitiM, p«nonB o( noMiuid mind xzi 

DiBooDtiDDftDoe of aoiion 79 

not to prejodiM other pftrtiea . . 76 

Dfaoovery and inipAOtion JO, 108 

Affidavit of {See Intpeelioa.) 4o 

Diatrioli, AdmirkU; 5, C, 11, 12 

whole of C&nadk, when ^3 

Diitriots, Qaebac, Nov& Sootiji. New Brunswick, P. K. IbI&iuI. 

Britiah Colnmbi*, Ontario 7 

Docaments, kdmiuion of 41 

prodaotion 40 

when deemed to be iieaed 99 

DroiU at the Admiralty 184 

Crown 1S4 

Eleotrioity, ehipi propelled by, SIO 

Evidenoe Act, 189S 46, 47 

modes of giving 44 

on motion or hearing 47 

oroM-ezamination on affidavit 47 

order in which witnesses examined 47 

by interpretation 48 

proof, ODQS of 68 

on ref erenoe 61 

oath 48 

on appeal 79, 81 

Examination, before trial, ol witneeaes GO 

of witneues before jndge or registrar . . 60 

on commiuioa 60 

before oommiwioner 50, 51 

cross, on affidavit .. 47 

by interpretation 48 

copies of .. .. ■■ ■• ■■ 61,53 

ooonsel fee on . . .. •■ •. .. CI 

to be taken in writing and oertifled tn . . SI 

lodged in r^stry SI 

to be transmitted to registry 61 

may be filed by either party 51 

taken in shorthand SI 

amendment of . . . , , . . , S3 

Exchequer Court, a Court of Admiralty 3 

(See Court.) 

Execntion, enforcement of deoree, etc 80 

Fact, staled ooueisely 37 

gnealion of applioation to decide 88 

Fee, search 9S 

Fees to district registrar 72 

tablesof 94.168 

half 95 
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FsM paid in stampa, when 94 

{See Cosu.) 

Filing of docnmeutB 90 

minnte on 90. 91 

FiahiDK boats SIO 

Uoanie S19 

Flag, nstionkl ohanoter 203, 211, SS8 

Folio, 100 wordt 91 

Foreign sbipa 801 

EnliatmeDt Aat 104, I8fi 

Forfeitare, of ship under CuBtomB Act lOS, 900, 310 

action for 16 

Forma, rale m to 94 

appendix ol 97 

Freight 16,133,300 

Governor, at Brillih poeaewion xv, 166 

Oener&l'B proclamation. , ,. .. 174 

ex-ngicio vice-admiral, when 186 

oommiaBion, Canada . ■ STiil 
Hearing. (See Trial.) 

High CoQit of Jnatioe, Eng. praotioe, when to be followed . . xix, 95 

HolidaTB 93 

Hjpothecation .. .. .. .. ,.. .. XTti, 358 

Indorsement. {See Writ.) 
Infanta. {See Ditabililie:] 

Inapeolion or diioovery on oath, how obtained . . 40 

notice lor 40 

order for 40 

of propertjr ander arreat 73 

InatmmentB to be prepared in tc^try 90 

•errioe of . , 90 

for eieoation, to be left with marshal, etc 90 

lusoranoe, not invalid, when 2S8 

preminm 800 

Inaarer or underwriter, deemed intereated 25, 387 

International law 180 

Interpretation olanaea in the Acts 1, 372; 187, 909 

ralee 11 

words naed in Acts 3, 187 

sxpraiioru naed in Acta .. .. .. .. 179,187 

Interpreter, witneaa examined by 48 

Bwom 48 

Interrogatories, leave to administer 39 

when and how obtained .. .. 39 

objeotionablo 40 

amendment of 40 

neglect to answer 40 

proviaions A. n. Act, 1861 198 
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Judge, of Exoheqner Coart 9, IS 

•ppointment of xviil 

loo«l 8,* 

deputy, 4 

or Sarrogftle 6 

Appointment of bj Adminlty, whsn ISl 

oath ot offioo of 4, 6 

may decide qaestiona, etc., forthwith S6 

Jadgment 

default ot »ppearuice .. 54 

io ancontested actioiu . . . . - . . . . . 69 

inctndM decree, etc 1B7 

Jndijmenta to have eSeot of jndgmeute »t Ian, when . . . , 197 

Jnriadiotioa, 307 

oonferred on Eicheqaer Coort 2, S 

nader G. G. A. Act, 1690 179 

nnlimited oivil, defined 1 

ot Admiralty DislrictB 6 

territorial jariadictioD 30,181.211 

tidal and noo-tidal waters 8 

whether within body of ooonty or on hi,{h seaa . . 193, 211 

BtatDtor; 179,180,209 

power of oolonial legislation, as to . . .. .. 181 

ieaman'B wages S68 

master's wages 371,280 

salvage 313 

piloUge 393 

towage 39S 

damage 828 

bottomry 368 

mortgages 193,388 

ownership, possession and restraint .. 384 

employmeat or earnings 103, 2S4 

necossaries, boilding. eqoipping. repairing . . 3tf4, 306 

aooonnts . . . . SOI 

maiteiB arising beyond limit ot poesewion . . 318, 336 

inoidentaUy 309, 800 

droi'ei of the Admiralty 184 

Foreign Enlistment Act 166 

slave trade 160, 186 

naval prize 180 

forf eitnres to the Crown . . .-. .-. .. 164, 310 

CDstoms 309 

revenoe 807 

none as to otTeooe* ponishable by Indictment . . ISO 

Law, question of 41 

LegtslatioQ, Imperial oontrolover 161, MS 

Liability, admitted, prooedure > .. 67 

limited 3S3, 3S4 
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Iji«n, maritime 13. 807 

{Set JtiTudictum.) 
IiimitatioQ of time for proceeding nnder Seftman'a Act 371, 37S, 28S 

of abip owner's liability, colliaioD 963, 2B4 

Lord Campbell's Aot 801 

XiiuiBtic, p«rtjr. {Set DUahilitia.) 

Uaritime Coort, Ontario, nboliahed .. .. .. .. 9 

<■ Marshal," iateri»etation 13 

appointment of .. .. .. 4 

of Yice Admiraltf and Maritime Coarta -. .. 8. 9 

servioe by, or his ofBoer .. .. .. .. S9 

to execute iaairamentB addressed to l:im 93 

or emploj person 92 

payment of tees on release 31 

aocoant sale to be taxed 74 

instrnments to be eieoated by, to be left with . . 90 

fees to 72 

Master of ship, removal of 386 

obsDfieof 815 

to deliver papers to soccessor 2S7 

Master's wages and diaborsements 31*^,371,280 

Minute book 93 

Minnte on Qliog 90 

of order or decree 93 

forms 160, 161 

"Month" 13 

MortfiaKe, jarisdiotionaa to 1D3, 196,388 

of foreign ship 386 

secarit; tor advance on ships 832, 883 

Mortftagee, interveniuK 28, 94 

rights at, protected 288 

Motion, notice of ■ ■ . . . . . . 43 

what notice shall state 43 

notice filed (34 boars) 43 

afBdavits on 43 

to obtain order 43 

evideoceon 47 

National character of ship 37,311 

Navigation of Canadian waters, Aot respeetinit 339 

improper SCS 

regulations for preTeoting collisions .. 319 ' 
(Sec Damage.) 

HaTy 180 

Naval Prize Aot, 18M 160 

Neoessariea 994 

Notice to admit. <Sm Admit.) 

in lieu of servioe .. .', .. 32 

of motion 43 

appeal (S« Appe'xl.) 78 
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NoUce of writ 30 

bom rsgiBtty, aerrioe M 

time 42 

Nnp^ber of action 16 

OfttbB " 48 

by whom »dmtiii8t«red 49 

decUntioD in lien of 18 

appointment to administer 48 

of office of local, depaty or sarroitate \aAg« 4, S 

BhorthaDd reporter SI 

tormaof 143,144 

false aOO 

Offence pDniabable on indictment. (Sa JwitdieUtm.) 

Offloe, tenare of S 

hoara -. .. 92 

Order, disobedience to . . • . • . 8S 

varying or resoindinft 43 

Order, for sale (in action in rm) 72 

for payment, personal 68 

effeot of 197 

for committal, contempt of ooart SB 

Orders in CooQCtl 174,187 

Owner of ship 

liability limited 362, 356 

Ownership, poBsession, and restraint .. .. 284 

transfer, prohibition of 303, 204 

. {Stt aUo Action.) 

Paoi&o Islander's Protection Acts 185 

Particnlars S7 

Parties, rule as to 24 

adding person interested 34, 35 

tbird parties 25 

nnder disabilities . . ■ . ■ ■ zxi, SO 

Payment into court, mode of 64 

receivable order . . . . . . 84 

of proceeds of sale into oonrt 74 

out of oonrt . . . . . . . . ■ . 85, 88 

caveat against 3ft 

order for by party liable . . . . . . . . . . 88 

Perjury 200 

" Person " or " Patty " IS 

Periouam, action in . . . . . . . . ■ . . • IS 

Pilots 230 

Pilotage 892 

Pleadings, actions heard witfaont SS 

whentobeflled 86 

def anlt of . . - - * 6* 

defence and counterclaim . . . . . ■ . . M, IIS 

paragraphs . . . . . . . ■ ■ ■ ■ • 37 
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Pleadinga, fonsB of ST, 111 

qneition of fkct or law raiMd, by decided forttiwith SB 

amendment of 36, 39 

eCrikiii)! oat S9 
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ADDENDA 

TO 



HOWELL'S ADMIRALTY PRACTICE. CAN. 



After Houell'4 Admiralty Practice hiul been Mat (o the bindery the 
loUoniiig important oBBoial oircalar was issned, and he deaires (o add it to 
the work, to be read or referred to ia ooDnectioD with the pagea on Bal- 
voge and Wreaking Privileges ; atriltiiii; ont, in aooordanoe therewith, the 
wordi " Iht Wdland Canal," on page 33S ; and anbatitnting " July 17," 
foe " Jnl7 28." on page 327. 



DEPARTMENT OP 

TRADE AND COMMEECE. 



OmwA, November 7tb, 1895. 
Bi RaciPBocAif Wbiohho. 

I am desired by the Honourable the Minister of Trade 
and Ck)mmerce to direct the attention of all persons inter- 
ested to the following : — 

At the Conference held at Wafihington in February, 
1892, between delegates of the Canadian Government and 
representatives of the United States Government, 'among 
other things discussed was the subject of reciprocal wreck- 
ing privileges in waters conterminous to Canada and the 
United States, and it was then ^reed that the subject 
should be dealt with by l^islation on the part of Canada, 
and by such instructions from the Treasury Department of 
the United States as might be necessary to give to the Act 
of Congress on the subject such liberal construction as 
would include permission for all towing necessary and 
incidental to wrecking and salvage, and the relaxation of 
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customa laws in so far aa might be necessary to make the 
reciprocal arrangement effective. — Vide Sessional Papers 
No. 52, 1893. 

In puiauaoce of this agreement the Parliament of 
Canada at its next ensuing session passed the Act 55-56 
Vic cap. 4, intituled " An Act respecting aid by United 
States Wreckers in Canadian Waters," and upon being 
apprised that the Act of Congress approved June 19th, 
1878, entitled " An Act to aid vessels wrecked or disabled 
in waters conterminous to the United States and the 
Dominion of Canada," as amended by an Act approved 
Hay 24th, 1890, had been further amended by an Act 
approved March 3rd, 1893, His Excellency the Governor- 
Qeaeral issued his Proclamation on May 17th, 1893, bring- 
ing the said Act 55-56 Vic. cap. 4, into force on and after 
the first day of June, 1893, which said Proclamation was 
comrannicated to the United States Qovemment by Her 
Majesty's Ambassador at Washington on the 2nd day of 
June, 1893, whereupon the President of the United States 
issued on the 17th day of July, 1893, his Proclamation 
declaring the Act of Congress above referred to to be from 
that time in full force and effect. 

Under date of the 6th October, 1893, the Secretary of 
the Treasury of the United States issued a circular letter 
of instructions relative to the construction to be ^vea to 
the Act of Congress and relative to all necessary towing 
incidental to any wrecking or salving, and to such relaxa- 
tion of United States customs laws as appeared necessary, 
in order to give full effect to reciprocal wrecking, &c., in 
the waters conterminous to the two countries. 

Appended are copies of the Act 55-56 Vic. cap. 4, of His 
Excellency's Proclamation of the 17th May last, of the 
President's Proclamation of the 17th July last, which 
embodies the Act of Congress as amended, and of the 
United States Treasury Circular of the 5th October, all 
above referred to. 

W. G. PAKMELEE, 

Deputy Minister. 



.dbyGoogle 



Act 56-56 Vict. Cap. 4. 

Her Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, enacts as 
foDowa : — 

1, United States vessels and wrecking appliances may 
salve any property wrecked, and may render aid and 
assistance to any vessels wrecked, disabled or in distress, 
in the waters of Canada contiguous to the United States. 

2. Aid and assistance include all necessary towing 
incident thereto. 

Nothing in the customs or coasting laws of Canada 
shall restrict the salving operations of such vessels or 
wrecking appliancea 

4. This Act shall come into force from and after a date 
to be named in a proclamation by the Qovemor-Oeneral, 
which proclamation may be issued when the Governor in 
Council is ad^ed that the privilege of salving any property 
wrecked, and of aiding any vessel wrecked, disabled or in 
distress, in United States waters contiguous to Canada will 
be extended to Canadian vessels and wrecking appliances 
to the extent to which such privilege is granted by this 
Act to the XJnit«d States vessels and wrecking appli- 
ances. 

5. This Act shall cease to be in force from and after a 
date to be named in a proclamation to be issued by the 
Governor-General to the effect that the said reciprocal 
privilege has been withdrawn, revoked or rendered in- 
operative with respect to Canadian vessels or wrecking 
appliances in United States waters contiguous to Canada, 
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Extract from Thi Cu(u>i Qizim of S^tvrdag, May 27, ISSS. 

PROCLAMATION. 
[L.S.] DEaBY. 



Victoria, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the 
Faith, &c., 

To all to whom these presents shall come, or whom .the 

same may in any wise concern,— Greeting : 

A PBOCLAMATIOK, 

R L. Newcombe, 

Deputy of the Minister of Justice, Canada. 

Whereas it is in and by a certain Act of Parliament of 
Canada, passed in the session thereof holden in the fifty- 
fifth and fifty-sixth years of Our Reign, chaptered four, 
and intituled " An Act respecting aid by United States 
wreckers in Canadian waters," amongst other things in 
effect enacted, that the said Act shall come into force from 
and after a date to be named in a proclamation by the 
Governor-General, which proclamation may be issued when 
the Governor in Council is advised that the privilege of 
salving any property wrecked and of aiding any vessels 
wrecked, disabled or in distress in United States waters 
contiguous to Canada will be extended to Canadian vessels 
and wrecking appliances to the extent to which such 
privilege is granted by the said Act to United States 
vessels and wrecking appliances ; 
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Aod whereas Our Governor in Council is advised that 
tiie privilege thus referred to will now be extended to 
Canadian vessels and wrecking appliances to the extent 
defined in the said enactment, — 

Now Enow Ye, that by and with the advice of Our 
Privy Council for Canada, We have thought fit to proclaim 
and declare, and We do hereby proclaim and declare that 
the said Act hereinbefore in part recited, intituled " An 
Act respecting aid by United States wreckers in Canadian 
waters," shall come into and be in force on and after the 
fiiBt day of June in this present year of our Lord. 

Of all which Our loving subjects and alt others whom 
these presents may concern, are hereby required to take 
notice and to govern themselves accordingly. 

In testimony whereof, We have caused these Our letters 
to be made patent and the Great Seal of Canada to be 
hereunto affixed. Witness, Our Right Trusty and Well- 
beloved the Bight Honourable Sir Frederick Arthur 
Stanley, Baron Stanley of Preston, in the County of Lan- 
caster, in the Peerage of the United Kingdom; Enigfab 
Grand Cross of Our Most Honourable Order of the Bath ; 
now E^l of Derby, &c., Oovemor-General of Canada. 

At Our Government House, in Our City of Ottawa, this 
seventeenth day of May, in the year of Our Lord one 
thousand eight hundred and ninety-three, and in the fifty- 
sixth year of Our Beign. 

By C<Hnmand, 

JOHN COSTIGAN. 

Seor^ary of State. 
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PROCLAMATION 



Whereas, an Act of Congress amendatory of an Act 
in relation to aiding vessels wrecked or disabled in the 
waters conterminous to the Unitsd States aad the Do- 
minioQ of Canada was approved May 24, 1890, the said 
Act being in the following words : — 

" Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, that an Act entitled ' An Act to aid vessels 
wrecked or disabled in the waters conterminous to the 
United States and the Dominion of Canada,' approved 
June nineteenth, eighteen hundred and seventy-eight, be, 
and the same is hereby, amended so that the same will 
read as follows : — 

" That Canadian vessels and wrecking appurtenances 
may render aid and assistance to Canadian or other vessels 
and property wrecked, disabled or in distress in the waters 
of the United States contiguous to the Dominion of Canada : 
Provided, that this Act shall not take effect until proclama- 
tion by the President of the United States that the privil^^ 
of aiding American or other vessels and property wrecked, 
disabled or in distress in Canadian waters contiguous to 
the United States has been extended by the Government 
of the Dominion of Canada to American vessels and 
wrecking appliances of all descriptions. This Act shall be 
construed to apply to the Wellond Canal, the canal and 
improvement of the waters between Lake Erie and Lake 
Huron, to the waters of Saint Mary's River and Canal : 
And provided further, that this Act shall cease to be in 
force from and after the date bf the proclamation of the 
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Fresident of thp United States to the eSect that said 
reciprocal privilege has been withdrawn, revoked, or ren- 
dered inoperative by the said Oovemment of the Dominion 
of Canada ; " 

" And whereas an Act of Congress making appropria- 
tion for the legislative, executive and judicial expenses of 
the Government for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-four, and for other purposes, 
approved March 3, 1893, further amended the Act of May 
24, 1890, as follows :— 

"That an Act approved May twenty-fourth, eighteen 
hundred and ninety, entitled "An Act to amend an Act 
entitled 'An Act to aid vessels wrecked or disabled in 
waters conterminous to the United States and the Dominion 
of Canada,' approved June nineteenth, eighteen hundred 
and seventy-eight, be, atid is hereby amended by striking 
out the words, ' the Wetland Canal.' " 

And whereas, by an Order in Council dated May 17, 
1893, tMe Government of the Dominion of Canada has 
proclaimed an Act entitled "An Act respecting aid by 
United States wreckers in Canadian waters," to take effect 
June 1, 1893, said Act read as follows : — • 

" Her Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, enacts as 
follows ; — 

" I. United States vessels and wrecking appliances may 
salve any property wrecked, and may render aid and 
assistance to any vessels wrecked, disabled or in distress 
in the waters of Canada contiguous to the United States. 

"2. Aid and assistance include all necessary towing 
incident thereto. 

" 3. Nothing in the customs or coasting laws of Canada 
shall restrict the salving operations of sUeh vessels or 
wrecking appliances. 
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" 4 This Act ahall come into foree from and after » 
date to be named in a proelamatimi by tbe Oovnitor- 
Oeneral, which proclamation may be idsoed when the 
Governor in Cooncil is advised thai the privilef^ of salv- 
ing any property wrecked, or of aiding any veseel wrecked, 
disabled or in distrees, in United States waters contigoona 
to Canada, will be extended to Canadian vessels and 
wrecking appliances to the extent to which such privikge 
is granted by this Act to United States vessels and wreck- 
ing appHuices. 

" 5. This Act shall ceaee to be in force from and after a 
date to be named in a proclamation to be issoed by the 
Oovemor-Qeneral to the effect that the said redproeal 
privilege has been withdrawn, revoked or rendered 
inoperative with respect to Canadian vessels or wreck- 
ing appliances in United States waters contiguoos to 



And whereas said proclamation of the Govemor- 
General of Canada was communicated to this Go^mment 
by Her Britannic Majesty's Ambassador on the 2nd of 
June last: — 

Now therefore, being thus satisfied that the privilege 
of aiding American or other vessels and property wrecked 
disabled or in distniss, in Canadian waters contiguous to 
tbe United States has been extended by the Government 
of the Dominion of Canada to American vessels and wreck- 
ing appliances of all descriptions, I, Grover Cleveland, 
President of the United States of America, in virtue of the 
authority conferred upon me by the aforesaid Act of 
Congress, approved May 21, 1890, do proclaim that the 
condition specified in the legislation c^ Congress aforesaid 
now exists and is fulfilled, and that the provisions of said 
Act of May 24, I8d0, whereby Canadian vessels and wreck- 
ing appliances may render aid and assistance to Canadian 
and other vessels and property wrecked, disabled or in 
distress, in the waters of the United States contiguous to 
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the Dominion of Canada, inclading the canal and improve- 
ment of the waters between I^ke Erie and Lake Haron 
and the waters of the Saint Mary's River and Canal, are 
now in full force and effect. 

In testimony whereof, I have hereunto set my hand 
and caused the seal of the United States of America to be 
hereunto affixed. 

Done at the City of Washington this seventeeotb day 

of July, in the year of our Lord one thousand 

(seal) eight hundred and ninety-three, and of the 

independence of the United States the one 

hundred and eighteenth. 

(Signed) GROVER CLEVELAND. 

By the President : 

(Signed! W. Q. GRESHAM, 

Secretary of State. 
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EECIPROCrrY OF WRECKtNO BETWEEN THE 
UNITED STATES AND CANADA. 



2^3. Departrntnt No. ISi. Bvrtiot of Navigation. 

Treasury Depabtment, 

WuHnmoN, D.C., OeL 5th, 1893. 
To Collectors of CWioms and others : 

The attention of collectors and other officers of the 
customs upon the northern frontiers of the United States 
is invited to the President's proclamation, dated July 17, 
1393, relative to reciprocity of Wrecking between the 
United States and Canada. 

The Acting Secretary of State, under date of the 30th 
nltimo, recomiuends that further regulations regarding the 
matter be promulgated by this department, and states 
that dnriag the visit of the Canadian Commissioners to 
Washington in October last the subject of reciprocal 
privileges in wrecking was under consideration, and that 
a declaration was then made on the part of the Govern- 
ment of the United States that under the Act of Congress 
approved May 24, 1890, relating to vessels wrecked or 
disabled in the waters conterminous to the United States 
and Canada, ike aid oiwi assistance provided for in said 
Act indttdes all necessary towing incident to such aid 
and aaaiatance, and that nothing in the coasting or customs 
laws of this country restricts the salving operations of such 
vessels and their appliances. 

The proclamation and the Act of May 24, 1890, on 
which it was based, are embodied in this Department's 
Circular No. 114, dated July 28, 1893, and should be 
construed and observed by all customs officers in such a 
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manner aa to give due effect to the declaration aforesaid, 
in. the case of Canadian vessels and wrecking appHances 
rendering aid and assistance to Canadian and other vessels 
and property wrecked, disabled, or in distress in the waters 
of the United States contiguous to the Dominion of Canada, 
including the canal and improvement of the waters betweea 
Lake Erie and Lake Huron and the waters of the St. Mary's 
River and CanaL In case of doubt as to the actt(m which 
should be taken in any case, the Department will give 
special instnictiona 

Similar regulations have been made by the Canadian 
Government. 

(Signed) C. S. HAMLIN, 

ActiTtg Secretary. 
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